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SIR, 


Yo UR great Eminence in that 


branch of the profeſſion, which the 


ſubjet of the following ſheets par- - 
ticularly concerns, neceſſarily makes 


the ſanction of your name a conſider- 
able object of the author's ambition. 
At the ſame time that the Partiality 
he experiences in the Honour of your 


intimacy, good opinion and friendſhip, 


forbids him to deſcend into a formal 
apology, for the freedom to which that 
ambition has impelled him, in this 
AppRgss ; which he hopes, Sir, you 
| will 


Bug 


—— — ¶ R 


u 


will accept, as a public teſtimony of 
his unfeigned reſpect for your great 
profeſſional character and abilities, and 
of his wiſhes to acknowledge the parti- 
cular obligations he is under, to your 
good opinion and friendſhip. Such 
an indulgence, Sir, he begs leave 
to aſſure you, will be no unimportant 
additian to the favours already * 


by, Mts a 2 : | * 34. 
EINER 

Tour moſt beate 5 

Nos in 


mol obliged, | I: ; } 13777 ret 


and obedient baut, 


enlskns Praun 
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On all the intricate learning in which 


the Engliſb laws of property are involv- 
boy there is ſcarcely any more abſtruſe, 

or yet more, neceſſary to be attend- 
ke to by the Profeſſion, than the doctrine 
of contingent. efiates, This, it is pre- 


ſumed, the experience of every gentle- 


man, converſant in that branch of the 


profeſſion; which is the immediate pro- 


vince of the conveyancer, can ſufficiently 
teſtify. And yet, amongſt all the many 


| tastete that have been hitherto pub- 


liſhed upon ſeveral detached heads of 
our laws, not one has attempted this 
ſubject. This muſt appear extraordi- 
nary, when it is conſidered, that all 
which is afforded us upon the matter 
in our abridgments and books of 
reports, is either very deſultory and of 
confined ſcope, or elſe thrown to- 

| | | gether, 
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gether, without reference to principles, 
or the leaſt attention to method, ſyſtem 
or conNetiaon. 


x A field ſo open, and yet apparently 
ſo rich, ſeemed to promiſe much to 
a little induſtry. Taken with the 
appearance of the thing, the author 
of the enſuing eſſay turned the matter 
in his mind, till he really flattered him- 
ſelf there might be a ſort of merit, in 
diſpoſing the reſult of his reſearches 
upon the ſubject, into one connected 
view; this he accordingly attempted in 
the firſt edition of the following eſſay. 
However, the nat are of the ſubject itſelf 
concurred with the obſcurity of his own 
name, in making it prudent for him not 
to carry the experiment beyond the 
bounds of a few pages; in which he en- 
dea voured to touch the outlines, at leaſt, 
of what then appeared to him moſt 
material in the doctrine of contingent 
remainders and executory deviſes; and 
.even to reach ſome points not to be 
found in any preceding treatiſe or 
ſyſtem of our laws. The ſucceſs 
. which attended an attempt labour- 
ing under the inſuperable diſadvan- 
tages of limits ſo contracted, encou- 

raged 


[ is ] 
raged him to venture upon a more ex- 
panded view of the ſubjett, in a ſecond 
edition. The reception which that edi- 
tion met with, was ſuch, that it is now 
about a twelvemonth ſince the author 


found himſelfagaincalled upon toreviſe 
the book for the preſs. 


; e attending what he 
had already done, might perhaps haveex- 
cuſed him in reſting there; eſpecially as 

the avocation of his profeſſional prac- 

tice, rendered it highly inconvenient for 
him to appropriate any further time to 
emendat ions. But to reſt where there is 
any call and ground to move, was never 

a part of his diſpoſiti in; he ſaw that his 

endeayours ſtill admitted of correction 

and improvement; he felt the encou- 
ragement they had met with operate as 

a demand upon his further induſtry, in 

the path he had broken; and therefore 

he reſolved not to let the book paſs 
through his hands again, without ſuch 


corrections and additional matters, as he 


had reaſon to ſee, would render it more 
accurate and uſeful. And though his at- 
tention to the neceſſary engagements of 
his * has una voidably delayed 

b . 


| Vide Rep. of 
Caſesin K. B. 


by Sir James 


Burrow, vol. 
4+ p 2582. 
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the completion of his plan ſo much 
longer than he wiſhed; yet, he flatters 
himſelf the additions which have 


occaſioned that delay, will ſufficiently 
Warrant it. 


PERICULOSUM exi/timo quod doctorum 
virorum non comprobatur exemplo, is 
a maxim of Lord Coke, Now upon 
this principle, it remains for the au- 
thor of theſe ſheets to exculpate him- 
ſelf, for differing diametrically in opinion 
from the learned Reporter of ſome late 
cafes in the court of King's Bench; who 
it ſeems, has declined entering into the 
arguments or opinions of that court, in 
the late caſe of Perrin v. Blake; BE- 
CAUSE, a writ of error upon the reverſal 
in the Exchequer-Chamber of the judg- 
ment of the court of K. B. being ſtill de- 
pending, {be ſays) © that as that caſe at 
ce preſent ſtands, it will not ſettle the ge- 
« neral queſtion (agitated in it.) But, if 
ce the writ of error ſhould proceed to a 


hearing, then, /he obferves it may be 


« ſettled, and the whole argument may 
« then be fully ſtated; but that he 
« might 


— 


E 

« might have been thought too tedious 
«if in its preſent ſtate, he had gone in- 
ce to a long and voluminous diſquiſition 
« of the cited caſes. And that, as the 
« Tudges of the Kings Bench were above 
* five hours in delivering 7herr opinions, a 
e particular report them muſt have run 
«<intoa vaſt length, and have been ſtill 
« :mperfett without adding thoſe delivered 
« zn the Exchequer-Chamber which he did 

ce not hear, and was incapable of re- 


©. porting.” . 


We have here, it ſeems, two reaſons 
offered by this gentleman, for his re- 
ſerve upon this occaſion ; firſt, that the 
cauſe of Perrin v. Blake has left the 
matter unſettled; ſecondly, that the re- 
port of the opinions of the judges of the 
court of King's Bench muſt have been 
imperfect, without the addition of thoſe 
delivered in the Exchequer-Chamber, 
by which muſt be underſtood, that the 
former opinions ſtood in need of the /atter 
to round them, and ſupply their.imper- 
fections. For as to the meer buſineſs of 
reporting them accurately ſuch as they 


were, there can be no reaſon in the 
| b 2 world, 
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world, to doubt the learned Reporter's 
capacity of doing it with the ſame per- 


fectneſs, as the ſeveral other caſes for 
Which the public ſtand indebted to his 


accuracy. 


There appears, indeed, ſomething ex- 
traordinary in the compliment to the 
court of King's Bench, which this gen- 
tleman's extreme caution to report no- 
thing but what is perfe#, ſeems to have 


drawn him into; when, by way of an 


apology for not reporting the arguments 
and opinions of the court. of King's 
Benchupon theirdelivering judgment i in 
the caſe of Perrin v. Blake; he reports 


what differs very little from telling us 


in PLAIN ENGLISH, that thoſe opinions 
were too mmperfett to be reported alone, 
or to bear n being proper- 
ly corrected, explained and ſupplied, by 
other opinions afterwards delivered by 
other judges in another court, when that 
very judgment was reverſed. 


But without entering further into-this 
matter; (tho', to ſay the truth, it ſeems 


curious enough) the author of theſe 
ſheets 
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ſheets muſt candidly declare; that FOR 


the very firſt of the two reaſons aſſigned 
by that er any for ſuppreſſing the ar- 


guments and authorities adduced in the 


caſe of Perrin v. Blake, he has, on the 
contrary, thought it incumbent on him- 
ſelf to be at ſome pains in ſtating them 
ſo, as to convey a tolerable idea of the 
propriety and force of their application; 
and tho“ he was not furniſhed with ſuch 
notes of that caſe, as enabled him to 
give a profeſſed report of it, yet, he has 


endeavoured to point out the principal 


grounds, upon which, he underſtands, 
the deciſion of the court of King's 
Bench appeared to reſt; and has alſo ac- 
companied them, with ſuch obſervations 
upon their apparent tendency, as, in his 
opinion, the occaſion ſeemed focall for. 


For, in tuth. the chat heinz the 
queſtion as un/ſe/tled, appears to him the 
moſt obvious reaſon, why the Profeſion 


| ſhould be more particularly defirous of 


ſeeing the arguments and authorities, 
that have been reſorted to on either ſide; 


ſince it is to the ſtrength and operation 


of theſe, the queſtion remains open, ſo 


long 


— 


* 
— * 
e * 4 


= 
long as the expected deciſion of it, in the 
caſe of Perrin and Blaꝶe, ſtands ſalpend- 
ed. It is to theſe grounds alone, we can 
in the mean time have recourſe for an 
opinion upon queſtions of this nature, 
either in ſpeculation or practice. But. 
ſhould that caſe ever proceed to a hear- 


ing in the Houſe of Lords (which ſeems 


to be much doubted) and the queſtion 
receive a final deciſion, the ſeveral au- 
thorities upon which our concluſions in 
reſpect to it muſt o intirely reſt, will 
then (as to that queſtion) ceaſe to be ſo 
material or important; becauſe on the 
one ſide they will be ſuperſeded, and on 
the other rendered unneceſſary, by the 
ſuperior PRECEDENT afforded us in 
that deciſion. 


But perhaps the idea or mention of 
a precedent may at this day appear gudint 


and abſurd, and only ſerve to expoſe a 


man to ridicule for his affectation of 

obſolete terms. FOR PRECEDEN TS,1t muſt 

be confeſſed, ſeem now to be quite out of 

Faſhion, and the old import of that word 
almoſt for golten; and THAT ſeems to be 

one of e DISPATCHFUL 2mprovements 

of the age, which have drawn from the 
judicious 


1 

judicious Reporter above mentioned, the 
following admirable obſervation ; © We 
« (ſays that gentleman) who have ſeen 
«© ſome of the beft of former times cannot 
« help obſerving the preference due to 
. « rheſe; and are equally ſurpriſed at the 
« multiplicity of buſineſs brought before 
the court, and the ability and celerity | 
© with wich it is d/patched, with uni- 
é yerſal ſatisfaQtion.” 1 


That TEMPORAHhjfantur is indeed a 
ſerious truth; and that Nos mutantur in 
ths is a fact which cannot be diſputed: 
we have a lively inſtance of it, in the 
opinion of the great Chief Juſtice of 
the court of King's Bench of 7heſe times, 
upon the caſe of Perrin v. Blake, when 
compared with the copy introduced in a. 
note (in page 123. of this eſſay) of the 
opinion (as it is ſaid) of a very able 
Solicitor General of former times upon 
the ſame caſe. And true it alſo is, that 
a nultiplicity of buſineſs, nom, meets with 
an unaccountable kind of DISPATCH, un- 
known to former times, and alarming to 
theſe, and doubtleſs ſurprifingly ſatis- 
factory to many. But however, though 
we are compelled to admit that times are 
much altered, it is another queſtion, whe- 

ther 
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ther that alteration is for the better. 
Nay, that 7heſe times are really preferable 


to all that went before, is a poſition, 


which ſavours too much of pleaſantry to 
be taken ina ſerious light. It may, in- 
deed, be the good fortune of ſome gen- 
tlemen, to. find their intereſt in boaſting 
ſuch a preference; but common decency 
and good manners will not permit us to 
reproach any man's underſtanding, with 
an expectation oridea of obtainingcredit 


for ſo WILD a CONCEIT. 


It is to men that times owe their com- 
plection, it is from them they receive their 
characteriſtic diſtinctions; therefore in 
forming an eſtimate of the times, we 


muſt look to the attributes of thoſe men, 


whoſe characters and conduct impart the 
tinge, and impreſs the ſtamp. An in- 
quiry of this kind neceſſarily opens with 
this queſtion: N 
. —— [Vir bonus oft guis ? 


To which we find this anſwer : 
Qi conſu/ta patrum Nut leges juraque 
SERVAT. 
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INTRODUCTION. 


* 4 


Wu E N we conſider eſtates with regard 
to the certainty and the time of the enjoyment 
of them, we may diſtinguiſh them into 


ed 0 in poſſeſſion 


in intereſt. 


Eſtates | ture uſes 
| Executory deviſes 


contingent as. 4 —_— » be enlarged on con- 


Other conditional limitations. 
and uncertain intereſts, redu- 
cible to no general head. 


An eſtate veſted, is, where there is an imme- 
diate fixed right of preſent or future enjoy- 
ment. 


An eſtate vefted in poſſeſſion, is, where there 


ene a Fight of preſent * 
1 


y eflate veſted in intereſt, is where there 
is a preſent fixed right of future enjoyment. 


B A 


Contingent remainders and fu- 


( 5 } 
A contingent eftate, is, where a right is to 
accrue upon an event which is dubious and 
The moſt conſiderable'of the eftates We: fall 
under the laſt deſcription 7 conting 
ders, and executory Ueviſes the 3 
of the caſuing _y Fr | 
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DEFINED, 
i 5 


ITS SEVERAL. KINDS DISTINGUISHED, | 
Dec. | 5 


A ConTINGENT REM AINDER, is, a remainder 
limited ſo as to depend on an event or condition 
vhich may never happen or be performed, or 
which may not happen or be performec᷑ till after 
the determination of the preceding eſtate; for 
if the preceding eſtate determine before ſack 
event or condition happens, the remainder will 
never take effect; as will appear, when, come 
to treat of the time when a I SLE | 
is to veſt. | 


Under this definition we may ions di: 
unguiſm four ſorts of contingent remainders. 
Firſt, Where the determination of the preced- 
ing eſtate is itſelf dubious and contingent.— 

B 2 | Secondly, 


Poph. 97. Ar- 
ton v. Hare. 


1 OE. 


Secondly, Where the contingency on | which ths 
remainder” is to take effect, is independent of 
the determination of the preceding 'eftate— 
Thirdly, Where the condition, upon which the 
remainder is limited, is certain in event, but 
the determination of the particular eftate may 


happen. before it —Fourthly, Where the perſon 


to whom the remainder is limited, is not yet 
aſcertained, or not yet in being. 


Fir, Where the determination of the pre- 
ceding eſtate itſelf depends on an event which 
may never happen; as if A. makes a feoffment 
to the uſe of B. till C. returns from Rome, and 
after ſuch return of C. then to remain over 
in fee; here the particular eſtate is limited to 
determine on the return of C. an event which 
poſſibly may never happen; and therefore 
the remainder, which depends on ſuch con- 
tingent determination of the preceding eſtate, 
is dubious and contingent. So where a 
fine was levied to the uſe of A. and the heirs 
male of his body, until he the ſaid A. ſhould 
do ſuch a thing ; and after ſuch. a thing done 
by the ſaid 4. to the uſe of B. in tail: A. 
died without iſſue, and without performing 
the condition ; and it was adjudged the re- 


mainder was contingent, and never took 


pl ace. 


Se 2 ondly, ] 


: 1 
| Secondly, Where ſome uncertain event, un- 
connected with, and collateral to the determi- 
nation of the preceding eſtate, is, by the na- 


ture of the limitation, to precede the remain- 


der; as if a leaſe be made to A. for life, re- 
mainder to B. for life, and if B. die before A. 
remainder to C. for life, here the event of B.'s 
dying before A. does not in the leaſt affect the 


determination of the particular eſtate, never- 


theleſs it muſt precede and give effect to Cs 
remainder; but ſuch event is dubious, it may 
or may not happen, and the | remainder 
depending on it is therefore contingent. 
So if lands be given to A. in tail, and if B. 
come to Y/eftminſter-hall ſuch a day, to B. in 
fee; here B.'s coming to Vefminſter hall has 
no connection with the determination of A.'s 
eſtate; but as it is an uncertain event, and the 
remainder to B. is not to take place unleſs it 


3 Rep. 20. 


4 Leon. 237. 
pl. 363. 


ſhould happen, ſuch remainder is therefore a con- 


tingent remainder, 


Thirdly; Where a remainder is limited to 


take effect upon an event, which though it cer- 


tainly muſt happen ſome time or other, yet 


may not happen till after the determina- 
tion of the particular eſtate; as if a leaſe be 
made to J. S. for life, and after the death of 
F. D. the lands to remain to another in fee; 
now it is certain that 7. D. muſt die ſome 
time or other, but his death may not happen 
5 HY | till 


3 Rep. 20. 


(0-3 


till after the determination of the particular eſtate 
by the death of 2 S. and therefore ſuch 1 
mainder is contingent.— So in caſe of a leaſe for 
life to A. and after the death of A. and M. the 
remainder to B. in fee, this is a contingent re- 
mainder; for the particular eſtate being only 


F 5 for the life of A. and the remainder not com- 


Co. Lit. 378. 


mence till after the death of A. and M., if A. 
die before M. the particular eſtate will end 
before the remainder can commence; which 
is very poſlible, and therefore ſuch remainder 
is contingent.—So if a feoffment be to the 
uſe of A. for 21 years, if he ſhall ſo long live, 
and after his death to the uſe of B. in fee; here 
A. may ſurvive the 21 years; if he ſhould, the 
paticular eſtate would determine before the re- 
mainder could commence, and therefore ſuch re- 
mainder is contingent; and being ſo, is dee 
for want of a preceding to mam it, 
will oppear' ereaſter: ii 75 ¹1 


Fuurthly, Where a remainder is limited - to a 
perſon not ' aſcertained, or not in being at the 
time when ſuch limitation is made; as if a 
leaſe be made to one for life, remainder to the 
right heirs of J. S. now there can be no ſuch 
perſon as the right heir of J. S. until the death 
of J. S. (for nemo eſt heres viventis) which 
may not happen till after the determination of 
the particular eſtate by the death of tenant 
for life, therefore ſuch remainder is contin- 


gent. 


" Rs 1 
gent.—So-whete a remainder is limited to tlie 
firſt ſon of B. who has no: ſon. tien born; here . 
may neyer have à ſon, or if he ſhould the:parti- 


dular eſtate may determine before the birth f 


1 Ventr. 306. 


ſuch ſon, therefore. this reminder is eontinge int. 


So if an eſtatè he limited to two ſor life, remain · 
der to the ſurvivor of:them in fee, the remainder 
is contingent, for it enn who will be the 


7 


farvivare: 1 Hauk 78.0. 10157 offs 
eee EPR be 

It is obſervable, that umme e 
appear to have been hitherto diſtributed into 
three kinds only; namely, the three laſt ſpecified 
in the above diviſion of them. I don't remem- 
ber to have ſeen any di ſtinction, made before, 
of the firſt fort above noticed, though it is 
obvious it cannot be brought within any one 
of the other | three deſeriptions. But perhaps 
the inſtances adduced of this in kind of con- 
tingent remainders, may at the firſt glance ap- 
pear to be. cafes of conditional or contingent limi- 
ſatious, not ſtrictly a falling within the defini- 
tion of a remainder; it may therefore be proper 
to obviate any doubt of this nature, by ſhew- 
ing that the caſes I have cited, as inſtances 


of the fiyſt of the four claſſes, into which I have 


.. diſtinguiſhed contingent - remainders, are re- 


"maindersio _ mall WT TIER n of tune 


word. 


a 2b is 3 Lord Pet I Ivf 
143. 2. to be © a remnant. of an eſtate in 


lands or tenements, expectant on a particular. 
* eſtate, 


* 
” $A 
- : 4 £ „ 0 
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<< eſtate, ted together with the ſame at one 


<« time.” It follows from this definition, that 
wherever the whole Fee is firſt limited, there can 


be no remainder. in the ſtrict ſenſe of that word; 
for the whole being firſt diſpoſed of, no remn- 
nant exiſts to limit over. Therefore, if I limit 

aan eſtate to the uſe of A. and his heirs, till C. re- 
turns from Rome, and after the return of C. to 
the uſe of B. in fee; here the whole fee being 
firſt limited to the uſe of A. there is no remnant 


left to limit over; and conſequently the limita- 


tion to B. cannot be a remainder within the: fore- | 


going definition. . EM 


1 


But where I limit an eſtate to the ule of 4. 
until C. returns from Rome, and after the return 
of C. to the uſe of B. in fee; here I do not 
limit the whole fee to the uſe of A. (as in the 


former caſe) but only a particular eſtate to en- 


dure 21 the return of C. which being an uncer- 


tain period, ſuch particular eſtate is a freehold; 
having therefore limited only a particular eſtate, 


extending in its firſt creation no further than 


to C.'s return, the reſidue of the eſtate after 
C.'s return, is a remnant of the whole eſtate 


in the lands, expectant on that particular eſtate; 
and if I at the ſame time limit this remnant. 
to the uſe of B. and his heirs, it is a remainder. 
within the expreſs words of the above e Ss 


tion. 


„„en 


So if I. limit an A to hs = of N 


and the heirs of his body, until C. returns 
A from 


J / % 


I F. 


ou! Nome, and after C's feturn}'to "the uſe f 
B. in fee; here again, I do not limit the whole 


fee: to A. but only a portion of it, that i is, an F; 


eſtate tail, determinable on C. 8 return from 


Ronir; and having limited no eſtate beyond 


Cos return, the teſidue of the eſtate, after C. * 
return, is a remnant, expectant on the particu- 


lar eſtate limited to the uſe of A. which if I at 


the ſame time limit to the uſe of B. and his 
heirs, it comes preciſely within the above de- 
finition of a remainder. In theſe caſes, the re- 
mainder is not limited to take effect at all 
events, but only on the contingency of the 
particular eſtate's determining according to its 
limitation, on C.'s return from Rome; which 
return being an uncertain event, which may 
or may not happen, the remainder, which de- 
n on its nn is of courſe contingent. 


The true point of AftinQion as I take = 
between ſuch conditional limitations over as 


are, and ſuch as are not remainders, in the ſtrict 5 


ſenſe of that word, lies here; the former are 
limited to commence where the firſt eſtate is, 
by the very nature and extent of its original li- 
mitation, to expite or determine; whereas the 
latter are limited ſo as to be independent of the 
meaſure or extent originally given to the firſt 
eſtate, and ſo as to take effect in poſſeſſion, upon 
an event which may happen, before the regu- 
lar determination, to which that firſt eſtate is 
Jiable from the nature of its original limitation. 
| And 


| 
| 
| 


10 J 
And in this latter caſe, I apprehend it is the ſame 
' thing, whether the whole fee is diſpoſed-ofin' the 
rſs * or . e e ee 


Thus if [-limit an ide to We uſe of 4 for 
life, or to the uſe of A. Todetiutely; provided 
that when C. returns from Nome it i ſhall hence- 
forth be to the uſe of B. in fee; here the firſt 
eſtate is an eſtate for the life of A. (not an eſtate 
limited only zi} C.'s return, as in the former 
caſes;) the remnant therefore of the whole fee in 
this caſe is, what remains expectant on the deter- 


mination | of As life-eftate, , by ſuch events 


as a life - eſtate is liable to be determined by; 
and therefore, when aſter ſuch a limitation to 
A. I limit the uſe to B. from 'C.'s return from 
Rome, and ſo take up and make ſuch new 
eſtate, to commence and take effect in poſſe 
ſion, not from any regular determination of 
Dougl. 727. the eſtate before limited to A. (his eſtate being 


n. 1. for life, and not merely until C.s return from 


Contra. | 1 | 8 | 2 
4 Rome, as in the former caſes) but from an event 


which may happen ſooner, it is evident this li- 
tnitation to the uſe of B. is not confined to the 
remnant of the eſtate expectant on the parti- 
cular eſtate before- given to A. but may even- 
tually interfere with, and in part defeat and ſu- 
perſede that fitſt eſtate, inſtead of awaiting its 
regular expitation ot determination; and there- 
Fore it does not fall wir _w above definitzem of 
a remainder. e YEW B94 , n e 
197 Every 


u 


Wet pee of contingent b e 
3 redueed to one or other of the 
four deſcriptions under which I have arranged 
them; but although every one of thoſe de- 


ſcriptions ſeems neceſſary, in order to compriſe 


in our general diſtributioen every known inſtancee 


of a contingent remainder; yet we muſt re: 
member, that ſeveral caſes which fall literally unt 
der one. or other of the two laſt of thoſe four de: 
ſcriptions, are neventheleſs a n. veſted 
e ad - 237" Ws n 


To biajs with. thoſe aus; hich are. _— 
tions, to the third of the -foregoing. deſcriptions, 
I muſt, obſerve, that in ſome caſes of a limita- 
tion for a long term of years, as 80 or up- 
wards, determinable on the life of a perſon then 
in being, with remainder over on the death of 
that perſon, to a perſon in eſe, (as a limitation 
to A. for 80 years, if B. ſo long live, with re- 
mainder over after the death of B. to C. in 
fee,) it has been held, that notwithſtanding ihe 
remainder over is in this caſe limited to take 
effect on an event (viz. the death of B.) which 
poſſibly may not happen till after the expiration 
of the preceding eſtate for 80 years, yet as the 
chance againſt ſuch event's happening before 
the expiration of the preceding term is ex- 
ceedingly ſmall, ſuch remainder ſhall be conſi- 
dered as veſted ; and that the mere poſſibility 
that a life in being may endure for 80 years 10 
475 come, 


» 
» 4+ 


Bo? 


come, does not amount to a degree of uncer- | 
tainty ſufficient to conſtitute” a Mages 6 cm re- 
mainder. 47 


T hus, in the caſe of Ws and SF 
where A. made a feoffment to the uſe of her- 


ſelf for life, and after to the uſe of the feoffees 


for 80 years, if B. and C. his wife ſhould fo 
long live, and if C. ſurvived B. then to the uſe 
of her life, for and after the deceaſe of C. to the 
uſe of D. in tail, with other remainders over; 
the queſtion was, whether the remainders ſub- 
ſequent to the remainder for life of C. were 


contingent or veſted? Now this queſtion, we 


are to obſerve, muſt have depended on two 
points; fit, Whether the contingency upon 
which the eſtate for life of C. was limited to 
depend, viz. her ſurviving her huſband, ſhould 
extend to all the ſubſequent remainders, and 
their taking effect depend likewiſe on that 
contingency ; and ſecondly, Suppoſing the 
ſubſequent remainders were not to depenc 
on the contingency * of C's ſurviving her 
huſband, but to take place at her deceaſe, 
let her ſurvive him or not, Then, whether 
ſuch remainders were not to be deemed con- 
tingent, in regard of the poſſibility of the de- 
termination of the preceding eſtates before 
the event ſhould happen, on which theſe re- 
mainders were to take effect, viz. the - death 


of C.; which poſſibility „ in this, that 
C. and 


t: 1; bi 


2 * * atbood; might both outlive, "the 
term of 80 years, and then (ſuppoſing A. to 


be dead) it is obvious, there would be no pre- 
ceding eſtate ſubſiſting, nor that period yet ar- 


rived at which the remainders were limited 48 hs 


effect. 2 5 ? | AY of, Wil 4 Ev 5 oF fs * 
: 


But, however, it was reſolved * * all the 
court; that theſe remainders were not contin- 
gent, but veſted preſently : though it was 


agreed that C.'s eſtate for life was contingent 


on the event of her ſurviving | her huſband; 
and the, caſe of Lord Derby was cited, where 


* feoffment was made to the uſe of E. in tail, 


Vid. Lit. 
Rep. 370. 


with remainder to the uſe of the feoffee for 80 


years, if H. ſhould ſo long live, and aſter his 
deceaſe to the uſe of F. in tail, with remainder 
to the uſe. of Lord Derby; and it was adjudged, 
that the remainder veſted preſently, and that 
the poſſibility that H. might have over-lived 
the 80 years would not make the remainders 


Op: | 


So it was ſaid by Hale C. J. in the ag of 


Meale and Lower, that if a feoffment be made 


to the uſe of A. for 9g years, if he ſhall fo long 
live, and after his death to the uſe of B. in fee, 
this ſhall not be contingent, but it ſhall be pre- 


ſumed his life will not exceed 99 years; but that 
it had been otherwiſe, if it had been man but | 


for : 21 years. 
In 


* 


Pollexf. 67. 


Beverly v. 
Beverly, 
2 Vern. 131. 


[ 14 
Inga caſe of this nature in (Chancery, where 
A deviſed lands to B. his eldeſt ſon, for che 
term of 60 years, if he ſnould fo long live, and 
from and after his deceaſe to his grandſon D. 
(ſon of the ſaid B.) in tail. B. and D. ſuffered 
a recovery; an 'objeftion was taken to the 


recovery, for that the deviſe to B. being only 


for 60 years, if he ſhould ſo long live, and 


after his deceaſe to D. ihe freehold, during 


the life of B. was in abeyance. It was ar- 
gued that the limitation of the eſtate · tail Was 


| good. expectant on the term of 60 years; 
and Lord Derbys caſe was cited, as in point, 


that the deviſe over, from and immediately af- 


ter the deceaſe of B. ought to be intended of 


2 his dyirig within the term; which was highly 


preſumable, B. being then upwards of 40 years 
of age. But the court held it would be hard 
ta make ſuch conſtruction on the words of 
the will, as to ſay, where a term is limited to 
4 man for 60 years, if he ſhall ſo long live, 


and from and after his deceaſe to another, that 


it mult be meant from and after his deceaſe with- 
in the term; for ſuppoſe he out- lived the term, 
ſhould the remainder- man take in the life-time 
of the firſt deviſee? That would be a conſtruc- 
tion contrary to the words and intention of the : 
teflator. FY m_ pete 
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In this laſt caſe, no objection was taken to 
* validity of the ſubſequent. limition to D. 
on 


. 


Cw Þ 
on dhe ground of its being a freehold to com- 


mene in futuro; for this we are to obſerve, 
was the caſe of à will, where the limitation of a 


freehold to commence in futurd is allowed to 


take effect under certain reſtrictions; as will ap- | 


pear,” hen 'we cone to EN of Nen, 
devides SR 


+ atierved, ity the foreaes edition 7 this Ef. 
ſay, that io give this ſort of limitation any 'ef- 
fect, a frechold ſhould precede it (unleſs in 


ſome caſes of con veyances to uſes) in order to 


prevent any queſtion as to the validity of the li- 


mitation of the freehold remainder, on the ground 


of its being a frechold to commence in fu - 
turbo. And, indeed, in both the caſes, of Nap-' 
12 v. Sanders, and Lord Derby, above cited, 

a preceding freehold was limited to the feof - 
for: thoſe caſes, therefore, ſeemed to counten- 
ance the obſervation in its full extent; and 
therefore the cafe put by Lord Hale appearing 
inconſiſtent with it, was referred to another 
principle, upon which it might be ſupported. 
But however, upon a further attention to this 
matter, that obſer vation now appears to me to 
have been too general; and ought, I conceive, 
to be reſtrained to thoſe caſes where ihe term of 


Vide p. 12. 


years is ſo ſhort, as to leave a common poſſibility | 


that the life on which it is wn 0 ex · 
ceed it. | | 


It 


IVid. 


* 


Its generally true, that ; in 1 caſe of a limi - 
tation to A. for 21 years, 1 he ſhall ſo long 

live, and after his death to B. in fee, the xe- 
mainder to B. is void, as being a freehold to 
commence in futuro, viz. after the deceaſe of 
A. no freehold having been limited ſo as to 
take effect before that period. Becauſe, | in this. 
caſe, it is very poſlible that the period limited for 
the: remainder to take effect from, viz. the de- 
ceaſe of A may not happen till after the deter- 
mination of the preceding eſtate, viz the term 
of years; in which event the remainder could 


not take effect at all, as I have already ob- 


ſerved in a preceding page. Its taking effect 
is therefore uncertain, in regard of this poſli- 


My, bility of the preceding eſtate's determining be- 


fore the event happens from whence the remain 
der is io commence; and ſhould it take effect 
at all, it muſt be in futuro; that is, after the 
event is decided on which its taking effect de- 
pends; here, then, being no preceding free- 
hold limited, this remainder (which muſt take 
effect at ſome future period, if at all) is ſtrictly 
nothing elſe than a freehold e * commence 


in _ 


-It is "ak Sd common | poſſibility of of - the 


life's exceeding} the term, which creates ſuch a 


contingency in reſpect to the remainder's ta- 
ing effect, as brings that remainder within the 
deſcription of a freehold limited to commence 

n futuro, and conſequently, within the direct 


ä 


d 
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application of the rule mics Roh ON effect to 


limitations of that bind. 


Ri, But " where. w we. wy not admit ſuch a degree 


of poſſibility of the life's exceeding the term, 


28 is ſuppoſed, ſufficient 10 create a contin- 
gency in the remainder, there, I apprehend, 
| the: remainder cannot fall within the deſcrip- 
tion of a freehold. to commence in futuro. 
For when we ſuppoſe the remainder to be 


veſted, we of conſequence admit that it paſſes 


immediately, ſubject to and expectant on the 
preceding term; for otherwiſe it cannot be 
veſted; and then it is a freehold commencing 
in preſenti, and not in futuro. If the life can- 


not exceed the term, and the term muſt de- 


termine with the life, the limiting an eſtate to 
commence from the expiration of the life, 
is, in effect, limiting it to commence from 
the determination of the term; in which lat- 
ter mode of- limitation there could exiſt no 


doubt of the remainder's paſſing immediately, 


and being veſted. And upon theſe principles 
alone, without recurring. to any other, I think 
the caſes put, and diſtinction taken, by C. J. 
Hale, above cited, may be relied on as law. 


Rut here, perhaps, the caſe of Penbay and 
Hurrell, as reported 2 Vern. 370. may, if not 
conſidered with ſome degree of attention, be 


miſtaken as an authority againſt this doctrine. 
C That 


Penhay v. 
Hurrell, 2 
Vern, 370. 


k 3 
That caſe, as ſtated by Vernon, was a convey- . 

ance by A. to the uſe of the truſtees for 70 years, 
if A. ſhould fo long live, remainder to truſ- 
tees for 3000 years, and from and after the 
death of A. to B. his ſon for life, with divers 
remainders over. The objection was, that the 
limitation to B. together with the remainders 
over were void, being an eſtate of freehold 
to commence in futuro; for the firſt freehold 
eſtate was limited to B. which was not to ariſe 
until the death of A. and no eſtate for life 
limited to A. unleſs an eſtate for life ſhould* 
be ſuppoſed to reſult back to him. After 
ſolemn argument upon the point, and a caſe 
Rated to the judges, it was decreed, that an 
eſtate for life reſulted to A. which ſupported 
the limitations over. Now the queſtion may be 
aſked, why, if the doctrine juſt now treated 
of had been admitted, there could be any oc- 
caſion to. recur to that of reſulting uſes, in 
order to ſupport theſe limitations over, ſeeing 
they were preceded by two ſucceſſive terms, of 
70 and 3000 years, which it could not be 
ſuppoſed the life of A. could poſſibly exceed? 


Now it is very true, that in this caſe, there 
was no room for any contingency in the limi- 
tation to B. on the ſcore of any ſuppoſed poſ- 
ſibility of the preceding eſtates determining 
before the period when the limitation was to 
take effect, viz, the death of A.; ; it was there- 

fore 
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fore not to any ſuch contingency, that this 
limitation owed the quality of a freehold to 
commence in futuro, but to a cauſe of a 
very different nature. The truth is, this li- 


mitation to B. was not a remainder, becauſe ._ 


it was not limited to commence or take. effect 


when the preceding eſtates were to determine; 


there was a preceding term of 3000 years, 


which was not determinable on the life of 4. 


at whoſe death the limitation to B. was to 
take effect, and therefore this limitation to 


B. which was to take effe& without regard to, 


and at a period different from the determina- 
tion of the preceding eſtates, could not be a 
remainder, within that definition of a re- 
mainder which I have conſidered in a former 


page. 


Now as this limitation to B. did not paſs a re- 


Vide p. 7 & 8. 
ſupra. 


mainder expectant on the preceding eſtates, it 


could paſs no intereſt at all previous to the de- 
ceaſe of A.; for the preceding limitations left no 
intereſt or eſtate which could paſs immediately, 
but by way of remainder expectant on their de- 
termination; conſequently, the limitation to . 


paſſing no kind of intereſt previous to the de- 


ceaſe of A. muſt therefore have been conſi- 


dered as a frechold, not paſſing immediate- 


ly by way of remainder, as in the former 

caſes, but to commence in futuro, viz. after 

the death of A., unleſs a preceding freehold 
C 


2 during 


( = ] 


during ihe life of 4. bad reſulted to fill up 
the chaſm, and prevent any interruption or 
abeyance of the freehold, by connecting itſelf 
with the limitätion to B. as a e eſtate 
with a Temainder. 


Had the term of 3000 yeurs been made de 
terminable on B.'s life, as the term of 50 years 
was, this caſe would have fallen within the 
reaſon of the reſolutions in the caſes of Nap- 
per and Sanders, and of Lord Derby; for then 
as A.'s death 'mnſt have determined both 
the terms, (and there could be no ſuppoſed 
poſſibility of his life's exceeding them) an 
eſtate to commence at his death would have 
been the fame as an eftate to commence 
from the determination of thoſe terms, and 
would conſequently have amonnted to a veſted 
remainder, expectant on thoſe terms. 


I hope, I have now ſufficiently exphithed! the 
nature of the exceptions I have been treating 
ef; and ſhall therefote paſs to thoſe caſes which 
are to be excepted from the literal extent of 
the laſt of the foregoing deſcriptions. Theſe 
will be found to be much more numerous, as 
they depend, on one hand, on a general rule of 
law reſpeCting limitations to the heirs general 
or ſpecial, where the anceſtor takes an eſtate 
or freehold in the ſame conveyance z and on 
the other, upon the reſpe& which is paid to the 
intent of a teſtator, where 'it can be plainly col- 

lected 
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elf 


Ne 
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lected from his will, that he uſed the words 


hoes of the body, 8c. as a chaine perſons. 


| Upon the firſt of theſe grounds we are to 


obſerve, that whereyer the anceſtor takes an 
eſtate of freehold, or frank tenement, and an 


immediate remainder 1s thereon limited in the 


ſame conveyance to his heirs, or heirs in tail, 
ſuch remainder is immediately executed in the 
anceſtor ſo taking the freehold, and therefore 


is not contingent or in abeyance: as an eſtate 


in life to A. remainder to the heirs of his 
body ; this is not a contingent remainder to 
the heir of the body of A. but an eſtate-tail 
executed in A. S0 likewile, wherever the an- 
ceſtor by any gift or conveyance takes an 
eſtate of freehold, and there is afterwards in 
the ſame gift or conveyance a limitation to his 


tight heirs, or. heirs in tail, after ſome other 


eltate for life or in tail interpoſed between his 


2 Roll. Abr, 


417+ 
i Rep. 104- 


1 Inſt. 22. b. 


2 Roll. Ahr. 


417. 
Rep. 104. 


freehold and ſuch limitation to his heirs, this | 


remainder to his heirs veſts in the anceſtor as 
a remainder, and ſhall not be in contingency 
or abeyance. As a leaſe for life with divers 
remainders over, remainder to the right heirs 
of firſt leſſee for life, this is a reminder in 


fee veſted in the firſt leſſee for life; and after 


his death, and the determination of the mean 
remainders, his heir ſhall be in as heir, and 


not as purchaſer, So where land is given to 


A. for life, remainder to B. for life, .remain- 
der 


Brook, Done, 
Se. pl. 11. 


Brook, 
Noſme, ol. t. 
40. 


1 Inſt. 24. b. 


IN 
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der to the heirs-male of the body of A. who 


has two ſons, the eldeſt has iſſue a daughter, 
and dies, A. and B. die, the youngeſt ſon ſhall 
have the land as heir-male ; which proves that 


he takes by deſcent, and not by purchaſe, and 


conſequently the eſtate- tail veſted in the father; 
for had the younger ſon taken by purchaſe, he 
muſt have been complete heir-general as well 


as heir-male, which two characters could not 


be united in him during the life of the eldeſt 


| ſon's daughter. 


Roll indeed takes a diftinQtion, by faying, 
that where the frank tenement is ſo limited to 
the anceſtor, that all the intermediate eſtates be- 
tween that and the limitation to his heirs, as 
well as his own eſtate, may determine during 
his life, in that caſe the limitation to his heirs 
is a contingent remainder as if a feoffment be 
made to the uſe of A. and B. during their 
joint lives, and, after the death of either of 
them, to the cauſe of C. for life, remainder to 


the heirs of the body of B. this remainder, he 


ſays, does not attach in B. but as in abeyance; 

becauſe if A. and C. die in the life-time of B. 
the eſtake to B. is determined, and the remain- 
der to C. ended, and yet the remainder to the 
heirs of B. cannot take effect, becauſe he can- 
not have an heir during his life. It muſt be 
admitted, if the word heirs is in this caſe to be 
taken as a word of purchaſe, the remainder 


muſt 


be 


'£: 48.1 


muſt be contingent, for the reaſon given by . 


Roll; but the queſtion is, whether that word 


is to be conſidered as a word of purchaſe or not ? 


Now, with regard to this queſtion, 1 muſt 
obſerve, that Roll cites no authority at all for 
this diſtinction; and I find it is oppoſed by two 
authorities, which are expreſsly to the contrary : 
The firſt is in Perkins; if lands be leaſed unto 
A. and B. for the life of C. the remainder unto 
the right heirs of A. and A. take a wife, and C. 


Perk. ſ. 337. 


dieth leaving A. and B. and A. dieth leaving 


B., the wife of A. ſhall be endowed ; becauſe 


| that ceſtui que vie (C.) dieth, living A. the huſ- 
band, ſo as the freehold and inheritance are 


joined in the huſband during the coverture. 


Here we ſee the freehold was limited to A. only 


during the life of C., ſo that it very probably 
might (and as the caſe is put, did) determine 


before the death of A., but notwithſtanding he 


could have no heir at the time when his free- 


hold ſo determined by the death of C., yet the 


freehold and inheritance, it ſeems, became united 


in him at the death of C. conſequently the re- 


mainder to his right heirs was completely exe- 


cuted in himſelf by the death of C., and there- 
fore that limitation muſt have been a veſted re- 


mainder in its creation; for had it been a contin- 
gent eſtate to the heir of A. the inheritance 


could never have been executed or veſted in A. 


Conſonant 


w 


1 Keb. 888. 


Merrel v. 


Rumſey. 


Raym. 126. 


Siderf. 247. 
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Conſonant to this is the other caſe, 


which is in Keble : an eftate was limited 


to huſband and wife during their joint lives; 
and after the deceaſe of either of them, re- 
mainder to the heirs of. the body of the wife 
begotten by the huſband, remainder to the 
wife for life. Upon a diſpute between the 
children and the wife, after the death of the 
huſband, whether this was an eſtate- tail in the 
wife, or a contingent remainder in the children, 
Keeling conceived it an eſtate- tail, executed Jub 
modo, not preſently, by ſeverance of the join- 
ture, as it would be by a ſeveral conveyance, 
but upon the death of him whoſe life kept the 
eſtates aſunder, they were united and executed ; 
and the court agreed there was no contingency 
either in eſtate or perſon, and that an eſtate to a 
woman durante viduitate, remainder to the heirs 
of her body, is an eſtate-tail in the woman. 
In this caſe likewiſe, we obſerve, that the free- 
hold which the wife took by the limitation was 
only for the joint lives of herſelf and huſband, 
and conſequently muſt determine in her life- 
time, if her huſband ſhould die before her; 
and then ſhe could have no heir of her body 
when it determined: the caſe actually fo hap- 
pened ; yet we find it was adjudged an eſtate- 
tail in the wife, The like obſervation may be 
made as to an eſtate to a woman durante vidui- 
tate, remainder to the heirs of her body: her 
freehold may determine before ſhe may have 


any 
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any heir of her body; nevertheleſs the court 


held ſuch a limitation to be an eſtate tail. In 
the caſe put by Noll, there is an intermediate 
remainder to C. for life, but the only difference 
to be inferred on that account (if we reaſon by 


analogy to the caſes where the anceſtor takes 


the freehold for his own life) is, that the limita- 
tion veſts in that caſe as a remainder, inſtead of 


being executed in poſſeſſion, as it was in the 


latter caſes which I have cited. 


Upon the whole; fem the authority of the 
laſt caſes, it ſeems, that the ' poſſibility of the 
freehold's determining in the life of the anceſtor 
who takes it, does not keep the ſubſequent li- 
mitation to his heirs from veſting in himſelf; 
and therefore, I think, we may venture to lay 


And vid. 
Brook, 
Eſtates, 76. 


it down as a general rule, that whenſoever the 


anceſtor takes any eftate of freehold, whether 
for his own life or the life of another, or whe- 
ther it be of ſuch a nature that it may determine 
in his life-time or not, and there is afterwards, 
in the fame conveyance, a limitation to his right 
heirs or heirs in tail, (either immediately, without 
the intervention of any mean eſtate of freehold 
between his freehold and the ſubſequent limi- 
tation to his heirs, or mediately, that is, with 


the interpoſition of ſome ſuch mean eſtate) there 
ſuch ſubſequent limitation to the heirs, or heirs 
in tail, veſts immediately in the anceſtor, and 


does 
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does not remain in contingency or abeyance; 

with this diſtinction, that where ſuch ſubſe- 
quent limitation is immediate, it then executes 
in the anceſtor, and becomes united to his 
particular freehold, forming therewith one 
eſtate of inheritance in poſſeſſion; but where 
ſuch limitation 1s mediate, it is then a remain- 
der veſted in the anceſtor who takes the free- 
hold, not to be executed in poſſeſſion till the 
determination of the preceding mean eſtates — 
As if there be an eſtate to A. for his life, or 
during the life of C. or any other ſole eſtate 
of freehold, remainder to the heirs of the body 
of A. this is an eſtate-tail executed in A.; but 
if there be an eſtate to A. for his life, or during 
the life of C. or any other eſtate of freehold, 
remainder to B. for life, remainder to the heirs 
of the body of A. this is only a preſent free- 
hold in A. with a veſted remainder to him in 
tail, to take effect in poſſeſſion after the determi- 
nation of B.'s eſtate. 


1 Inſt. 184. 1 the particular eſtate were to A. and B. 
Perk. ſ. 334» jointly for their lives, remainder to the heirs of 


79 a the body of B. this would be an eſtate - tail in B. 


&. Rumſey, executed ſub modo, ſo as not to ſever the jointure, 


lupra, P. 24. nor intitle the wife of B. to dower. 
and King v. 


Edwards, in- 5 N 275 5 — 
ira, p. 9. Here it is to be obſerved, that caſes may 


ariſe where the eſtate of freehold limited to the 


anceſtor may be ſo limited to him in un for 
ſome 
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ſome other perſon, or as a ſecurity for ſome 
charge, or to anſwer ſome other particular pur- 
poſe, and no uſufrufuary benefit be intended to 
the anceſtor by ſuch limitation: As a limitation 
to the we of A. during the life of B. (his ſiſter, 
ſuppoſe) in truſt for B. or to pay her the rents 
and profits during her life, remainder to the 
uſe of the heirs of the body of A.; and ſome 
other caſes which might be put, and which, 
though I don't recollect to have met with in our 
books, have occaſionally occurred to me in the 
courſe of praQice. Now theſe are cafes which, 
I don't ſee, how we are to conſider as falling 
within the extent or application of the rule 1 
have been treating of; becauſe it ſeems abſurd, 
and inconſiſtent with any poſſible rule of law 
or common ſenſe, to create or raiſe an eftate-tail 
to a man upon the ground of a limitation (vi. 
the freehold limited in truſt) by which #0 benefictal 
intereſt at all was intended him. 


\ * 


And Vide Lit. 
Rep. 258. 
ſome caſes 
put arguendo 


of the heir's 


taking by 
— be · 
cauſe of the 
impoſſibility 
of the remain 
der's veſting 
and uniting 


with the free - 


hold in the 
anceſtor's life- 
time, which 
however is di- 
rectly contra- 
dicted by the 


authority of 


Lord Coke, 

1 Inſt. 378. 
b. in the caſe 
there put, and 
cited infra, p. 


237. 


This general rule of law, reſpecting the ſub- 


ſequent limitation to the heirs of the body, 
Sc. veſting in the anceſtor, where he takes a 
preceding ' freehold by the ſame conveyance, 
does not operate ſo as abſolutely to merge the 
particular eſtate of freehold, where the limi- 
tations intervening between the preceding free- 
hold, and ſuch ſubſequent limitation to the 
heirs, Sc. are contingent ; becauſe that would 


deſtroy ſuch intervening limitations; but the two' 


limitations are united and executed in the an- 


( 28 J 
ceſtor, only until ſuch time as the intervening 
limitations become veſted ; and then open and 
become ſeparated, in order to admit ſuch inter- 
vening limitations as they ariſe. Thus, where 

5 there was a limitation to baron and feme, for their 
. np. 50. lives, remainder to the firſt and other ſons of 
Males. the marriage ſucceſhvely in tail, remainder to 
Caſe. the heirs-male of the bodies of the baron and 
feme; the court reſolved that it was an eſtate tail 
executed in the baron and ſeme, ſub modo, that is 
ſo as not to merge the eſtates for life abſolutely, 
but executed only till the birth of the firſt fon, 
and that then the eſtates ſhould become divided 
by operation of law, and the baron and feme 
become tenants for their lives, with remainder 
to their firſt and other ſons, remainder to baron 


and feme in tail. 


In this laſt caſe, we obſerve, that the limita- 
tion of the freehold was a joint limitation to huſ- 
band and wife, and the ſubſequent limitation to 
the heirs of their bodies became united to it and 
executed in them jointly; becauſe that ſubſe- 
quent limitation was of the ſame quality with 
the firſt, that is, a joint limitation. For the ſame- 
reaſon, a limitation to baron and feme for their 
Brook Elate, lives and the life of the ſurvivor of them, re- 
P. 75. mainder to the heirs of their bodies, is an eſtate- 
tail executed in them; both limitations being | 
Joint. But there is a difference where both the / 
limitations are not joint limitations; as where 
the limitation was to baron for life, remainder 
to T for life, remainder to the heirs of their 
| bodies, 
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bodies, it ſeems the eſtate. tail was not executed 
in them in poſſeſſion, but only veſted in them 
hs à remainder; becauſe the limitation to their 
heirs being a joint ee to them, did not 
correſpond. with the quality of their eſtates for 
life, which were diſtinct and ſucceſſive, and con- 
fequently they had ſeveral eſtates for life, with a 
joint remainger.in tail. | 

But a limitation to baron and ſeme, and the 
heirs of the body of the baron, is an eſtate · tail 
executed in the Baron, for here is no contingen- 
cy to ſuſpend the veſting of the eſtate; for 
whether the baron or feme die firſt, the haros 
may 'equally have an heir of his body, upon 
the determination of the firſt limitation. 
accordingly three judges held the eſtate - tail ſo 
executed in poſſeſſion, that the feoffment of the 
baron was a diſeontinuance. 

If there be a limitation to the feme for life, 
remainder to the heirs of the body of baron and 
feme, this is no veſted remainder in the feme, 
for the freehold is limited to her alone; and as 
the perſon who is to take in remainder muſt 
be heir of both their bodies, if the eme ſhould * 


die before the baron, there can be no one to j 


anſwer that deſeription when the particular 
eſtate determines, becauſe the baron cannot 
have an heir during his life ; therefore the re- 


mainder is in contingency. So in the cafe of 


Goffage v. Taylor, where an eſtate for life was 
limited (but Q? and ſee the caſe) to S. wife 
of 


1 Lev. 5 
Raym. 36. 
Stephens v. 
Bretridge. 
Vide inſra, 
Sutton, v 
Stone. 


Vide ſupra, 
p- 26. the 
caſe of a joint 
ſreehold. 


And 


Cro. Car. 


321. King . 
Edwards, 


2 Roll. Abr. 
p. 417. H. 
pl. 1, 2. 


Vide infra, 
Frog norton 
harrey, 
* Lane wv. 
Pannel. 


Stiles's Rep, 
325. Goſſage 
v. Taylor, 


Lt. 7 


„ remainder to the heirs to be begotten 


1 Vent. 372. 


upon the body of S. by L. her huſband, no 
eſtate being previouſly limited to the huſband 
himſelf, it was held that the word heirs re- 
lated to both their bodies, and conſequently 
did not create an eſtate-tail in S. We are to 
diſtinguiſh the reaſon of theſe laſt caſes, from 
that above noticed, where the limitation to the 
heirs, Sc. is held to veſt, notwithſtanding the 
anceſtor's freehold may determine in his life- 
time; the limitation there is to the heirs of 
the body, Sc. of the anceſtor only, but here 
it is to the heirs of the body, Sc. of the 
anceſtor and of her baron; and though every 
perſon may ſo far be ſuppoſed to carry his 
own heirs, &c. in himſelf during his life, as 
that a limitation to them where he takes a 
preceding freehold, may veſt in himſelf; yet 
no perſon can be ſuppoſed to carry in himſelf 
the | heirs, Sc. of hicaſelf and of ſome body 


elſe. 


It is . with reſpect to the 
operation of the general rule of which I 


am now treating, whether the anceſtor takes 


the freehold by expreſs limitation or by 


- implication; in either caſe the ſubſequent 


remainder .to his heirs equally veſts in him- 
ſelf; as in the caſe. of Pybus and Muford, 
where A. ſeiſed in fee, covenanted to ſtand 
ſciſed to the uſe of his heirs-male. begotten, or to 
be begotten, on the body of his ſecond wife; here, 

upon 


„ 
upon the principle laid down by my Lord 
Coke, 1 Inft. 23. a. that ſo much of the uſe as 
the owner of the land does not diſpoſe of, remains 
in him, A. was held by Hale C. J. and 
two other judges, to take an eſtate for his 
own life by implication; for the limitation 
being to the heirs of his body, Sc. and it 
being impoſſible for him to have any ſuch 


heir during his life, the uſe during his life was 


undiſpoſed of. And an eſtate by operation 
of law being conſidered as equivalent to an 
eſtate by deed; it was held, that the ſubſe- 
quent limitation to his heirs-male, Sc. was 


executed on the eſtate for life which he had 


by implication, and created an eſtate-tail 
in A. 


But where the legal eſtate is limited away 
during the life of the covenantor or feoffor, the 


freehold cannot reſult by implication, and con- 
ſequently the ſubſequent limitation to his heirs, 


Sc. will be a contingent eſtate. 


As where a marriage-ſettlement was made 


by a third perſon, to the uſe of A. the huſband 
for 99 years, remainder to truſtees during his 
life to ſupport contingent remainders, re- 
mainder to the wife for life, remainder to the 
firſt, Sc. ſon of the marriage, remainder to the 
heirs of the body of 4. remainder to his right 
heirs ; here the freehold, during A“s life, be- 


ing 


Vide 1 P. W. 
359. Sir T. 
Tippen's Caſe 
there cited; 
andvide Jenk. 
Cent. 248. 
e. 


1 P. W. 387. 
Elſe v. Oſ- 
borne. 


2 Mod. 207. 
211. South- 


cot v. Stowel. 


( 32 J 
ing med to truſtees, and he taking r 
term of years, and the eſtate not moying from 
him, (for if it had, the remainder to his 
right heirs would have been the old reverſion) 
the limitation to his heirs was a contingent 
remainder. | 


So where A. made a ſettlement to the aſe of 


himſelf for 99 years, if he ſhould ſo long live, 
remainder to truſtees and their heirs during 


his life, c. remainder to the uſe of the heirs 


of his body, remainder to himſelf in fee; this 


limitation to the heirs of his body was plainly 


a contingent remainder. Per Lord Chancellor 
Cowper. | FI „ 

So where A. having two ſons, C. and D. cove- 
nanted to ſtand ſeiſed to the uſe of C and the 
heirs-male of his body oa M. his wife to be 
begotten, and for want of ſuch iſſue to the 
heirs-male of the covenantor, and for want of 
ſuch iſſue to his own right heirs for ever ; C. 
the eldeſt ſon died, leaving iſſue one ſon and 
ſeveral daughters, A. died, and then the fon 
of C. died without iſſue; the queſtion was, 
how D. could be let into the eſtate, under 
the limitation to the heirs-male of the father 
A.? for by way of purchaſe, he could not be 


intitled, not being complete heir whilſt his 


nieces were living; it was therefore contend- 


ed, that 4. took an eſtate for life by implica- 
lion, 


1 


tion, and conſequently, that the limitation te 
his heirs-male. veſted in himſelf as an eſtate- 
tail, and ſo deſcended to D. as ſpecial heir. 
But the court held that limitation to be words 
of purchaſe, and to veſt in the ſon C. upop 
me death of A. as heir: male ois body by 


purchaſe; and that on the death of Cs fon 


it deſcended to his uncle D. as heir- male of 
the body of A. per formam doni; they allowed 
no eſtate for life in A. by implication, and 
ſeemed to doubt the doctrine, in the Wb Py- 


bus 20 Meford. 


But we may obſerve this judgment did notin 


he leaſt affect or claſh with the judgment in 
the caſe of Py bus and Mitford; for there the 


covenantor had not limited any uſe at all, dur- 
ing his own life; the limitation to his heirs-male 
was a future limitation; whereas in this caſe, 
the covenantor had limited a preſent uſe to his 
ſon C. in tail, and therefore the freehold being 


ſo actually limited away, could by no implica- 


tion be ſuppoſed to remain in the covenantor. 
In this manner, the two caſes of Pybus v. Mit- 
ford, and Soutſicot v. Stowel, are eaſily recon- 
ciled; and fo far are they from being authori- 
ties contrary to each other, which for want of 
attention they are ſometimes taken to be, that 
it appears they are both expreſs authorities for, 
and equally confirm the diſtinction before tak- 
en; viz, that where the uſe of the freehold is not 
3 limited 


Carth. 272. 
Tippin v. 


Coſin. 


L. 34. ] 


ee relplis to dhe coyenantar, ar 
eration of law; but ee 


feoff, 
WS Lora. Je life 1 — 


E 944 


So: where the anceſtor takes only an 1 00 4 


$9 = 


wy zable or truft eſtate of fr echold, 7 the 1 


t_ limitation to the heirs, Ge. carries. the 
E eſtate, theſe two. eſtates, it, ſeems, be- 


ing of ſuch different qualities, i. e. one being 
an, equizabJe,. and the other a legal, eſtate, 
will not unite and incorporate together into 


one eſtate, ſo as to veſt the ſubſequent. limi- 
tation in the anceſtor, a8 as (in general)-would” 
have been the caſe. if x 

one quality, that is, both legal, or both equi-- 
table; but the ſubſequent. limitation. to the 


heirs, .. Ec. will remain difting from the free-, 


hold, and operate as 2-contingent remainder... 
As where 4..made a ſettlement to the uſe of 


mae, and his heirs until his then intended. 


rriage, and afterwards to the uſe of his wife 

for life. and after her deceaſe ta. the. u/e of, 
truſtees and their heirs, during his .own life 
upon truſt to permit and ſuffer A. io take the 


profits, remainder to. the firſt and Nc Fas | 


of the marriage, Sc. Temainder te (tb ache 
the heirs of the body of A.; it was judged 


that the limitation to the heirs of the body of | 


£8 rated as Words of Pie and 
created a * beim 5 be- 


cauſe 


they. had been both of 


Freer _—_—— it da; 2 


L. 38 ] 


ciuſe A. took only a iraft eſtate for life, the 
ut” being limited to the truſtees for his, life, 


arid of ' conſequence* the legal eſtate for his 


life executed in them by the ſtatute of uſen. 


"Arid again, where a "reflatrix deviſed" cer- 
tain” real eſtates to truſtees and their heirs, 
upon truft and in confidence, in the firſt 
place, out of the rents and profits there- 
of to pay the ſeveral legacies, deviſes, 

and bequeſts therein - after · mentioned, and 
then, (after giving, ſeyeral annuities for, lite,) 


ſhe" appointed her truſtees io pay all the reſt 


and reſidue of the rents and profits of the pre- 


miſſes to the proper hands of ber daughter 
C. F. or as fbe by any worizing, &c. ſpould ap- 


point, for and during the term of her 2 


life; and after 15 4 (ihe ſaid daughter's) dectaſe, 


the truftees to fland ſeized of the premifſes 10 the 


uſe of the heirs of the body of her ſaid daugh- 


ter C. F. ſeverally and fucteſſruely as they ſbould 
happen 1 be in priority of birth. and ſeniority of 


age, and to the heirs of their reſpeive bodies in 
tail general, f. ubjett to the payment of the feviral 
antuitict, And in caſe of failure of the iſſue of 
the body of her ſaid daughter C. F. then to the: 
uſe of Lady J. After the deceaſe of the teſta- 
trix, C. . and her huſband ſuffered a recovery, 
of the lands, and ſhe afterwards died without 


e pm BT e eee 


Vin. 

vol. 8. ſol. 
262. caſ 19. 
Lady Jone 
Lord Say and 
Seal. 


| L 86 ] 
the lands under the will, by virtue of. the: {pid 
| remainder abe limited to her. 394 3 


| It was ended for the plain} (Lady. 7 
that C. F. took only a truſt.eſtate for life by the 
will, with a contingent remainder to the heirs 
of her body in tail- general; that the direction 
to the truſtees to pay the reſidue of the rents, 
Sc. to the proper hands of C. F. who was a 
married woman, gave her a mere ruſt, and 
not a #/e executed by the ſtatute, . It was a 
truſt for her ſeparate uſe, and to conſtrue. it 
an uſe executed, would be to ſubject i it to the 
power and control of her huſband. That 
the ſubſequent limitation to the heirs of her 
body ſeverally, &c. was a uſe executed by the 
ſtatute, and could not be conſolidated. with 
the precedent ft limited to C. F. for life, 
ſo as to create an eſtate-tail in her: That the 
ſubſequent words, in caſe of failure of iſſue. of 
© the body of C. F. then to Lady J. Sc. did not 
create an eſtate· tail in C. F. by implication, nor 
enlarge the precedent eſtate, becauſe no legal 
eſtate veſted in C. F.— On the other fide, it 
was aſked; if the firſt eſtate deviſed to C. F. 
were a truſt, why was not the ſubſeguent li- 
mitation to the heirs of her body a truſt like- 
'wife? And it was contended, that the legal 
eſtate paſſed to the truſtees and their heirs, 
and if it paſſed in fee, then all the ſubſequent 
euer were uſes upon a Wer d and conſequently 


truſis 


: 
ruſt not executed by the ſtatute; and if the 
eſtate given to C. F. for life, and the ſubſe- 
quent limitation to the heirs of her body, 
Were both truſts, they might be conſolidated 
together, and create an <quitable eſtate- tail; 
and that in this caſe, either both the 8 
were en or neither. 75 


After 3 ite denz Lord Chancel- 
lor King was of opinion, that by the words of 
the will the uſe was executed in the truſtees and 
their heirs during the 1 ife of C. F. and that ſhe 
had only à 7ruft in the ſurplus of the rents and 
profits during her life; but that by the ſubſe- 
quent words, vnz. that the truftees ſhould fland 
ſeiſed to the uſe of the heirs of the body of C. F. 
fubjeft to the payment of the annuities, &c. the 
uſe was executed in the perſons intitled to take 
by virtue thereof, chargeable with the pay- 
ment bf the annuities ; and therefore, there 
being only a truſt-eftate in the anceſtor, and 
an uſe executed in the heirs of her body, thoſe 
different intereſts could not unite, ſo as to 
create an eſtate-tail by operation of law in the 
anceſtor ; and he decreed accordingly for the 
PU, . 


In the caſes where the firſt uſe was limited 
away for a term of years, it was a matter of 
great doubt, whether the freehold reſulted to 
the feoffor or covenantor, or not ; and indeed, Vide p. 1). 
in the caſe of Penhay v. Hurrell, (cited in a fuprs 
former 


18 1 


ſormer page) where A. ſeiſed in fes, br derd 
and ſine conveyed to the uſe of truſtees, for 
70 years, if A. ſhould fo long live, remainder 
„ to truſtees for 3000 years, and from and after 
the death of A. then to the uſe of B.; in which 
caſe it was objected, that the limitation to 
B. mult be void, as being a freehold to com- 
mence in futuro, viz. not till after the death 
of A. there being no freehold limited to take 
effect until that event: Lord Keeper, after 
much conſideration, and a caſe ſtated to the 
gave his opinion, that A. had an ef- 
| tate for life by implication, and ſo all the limi- 
tations. oyer were good, there being 4 a | 
to minen Cs: 2h 


1 is, obvious, that if this doctriu ne were 
eſtabliſned throu ghout, there could rarely, be 
fuch:a ming as a contingent remainder's fail- 

ing ſor want of a ſufficient preceding eſtate ; 
for in moſt limitations by way. of uſe, if no 
ſufficient. particular eſtate were expreſsly li- 
mited, ſuch a one would nevertheleſs ariſe by 
way, of reſulting. uſe. It was indeed agreed, 
that if the limitation had been by way. of c- 
venant tt and ſeiſed. the covenantor would 
have had the freehold. by implication, becauſe 
he had never deparied with it; but the queſ- 
tion, was, whether in the, caſe where the con- 
>veyance to, uſes enuted bu way of 1ranſmuta- 
„an of poſſeſſion, as by Ine or feinen, Sc. 
bg le thould reſult; and be implied out of 
the 


1 1 


| the lee of me feoffees er volluſbes p and 


upon cn ſtrengtir of Lord Cb p in ed 
ther caſe of Ferrick v. Md, and the cots 2 ef gie 
ütrenk anthotity” of Lord Chief JilticeWale's 4 4 780 
opitiiors; in ihe cafe of Eylus v. Mitford before 
cited, that us Well in a fine or feeffmentzi as in vide _ 
4 covenant to arid ſeifed to uſes; 16 fuel of 


ſupta. 


the uſe 38 à man does not: limit away remains 


in kim, the above cafe was fotemnly man 
in the' manner [ have mentioned.” Oy"! N= 


is tber, b in a breekdiig: page, — 4 Vide p. 18, 
tly pointed out the aftinchon between the 19. fpre 
caſe of Penhay and Hurrell, and tis cuſes of 


Napper ind Sanders before cited, and ſewn 
A 


that the queſtion in the former aroſe upon 
ground, the admiſſion of which did not 41 all 
"interfere with the reſolutions in the two/ letter. 
Therefore I ſhall only obſerve in this / 
that the principle on which the lirtiitation/t6:B. 
in the caſe of Penhay and Hurrell, as fup- 
potted and decreed to be * might be ap- 

* C. J. beſore vile p. 13 
cited, and I actually N ted to it in the for- ſupra. 


mer edition of this Eſſay, as the principle 
upon which that caſe muſt depend But it 


now appears io me, for the reaſons which I 
have before delivered, and to which I here 
refer the reader, that the caſe put by C. J. 
Hale is good law, within the reſolutions in 
the caſes of Napper and Sanders, and Lord 
| Derzy, 


Vide p. 17. 
ſupra. 


Vide p. 38. 


ſupra. 


2 Salk, 679. 


Adams wv. 


Savage. 


And vide 
Dyer 111. 


in margine. 
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Derby, and depends upon the very ſame Prin-.. 
ciples as thoſe reſolutions were grounded upon; 
and that there is no ſort of occaſion to recur 


to any other doctrine than what was admitted 


and eſtabliſned in thoſe caſes, to ſupport and 


account for the caſe and diſtinction ſo put by 


Lord Hale, as 1 have before obſerved in us 
proper place. 20 


It was obſerved above, upon the caſe of 


Penfay and Hurrell, that if the doctrine which 
prevailed in that caſe were eſtabliſned through- 


out, there could ſcarcely ' be ſuch a thing as 
a contingent remainder's failing for want of a 
ſufficient preceding eſtate, becauſe ſuch a pre- 
ceding eſtate might be ſupplied by way of re- 
ſulting uſe. But the following caſe is an in- 
ſtance to which that doctrine was not allowed 
to extend, and will ſerve to point out the diſ- 
unction between thoſe caſes where an eſtate 
for life may reſult, and thoſe wherein it- may 
not. The caſe was this: S. being ſeiſed in 
fee, conveyed to truſtees and their heirs, to 
the uſe of himſelf for 99 years, remainder to 
the ufe of the truſtees for 25 years, remainder. 
to (the uſe of) the heirs male of his own body, re- 
mainder to his own right heirs. The queſtion 
was, whether S. was tenant in tail, or only te- 
nant for years? And the court held the li- 
mitation to the heirs male of the body to be 
void, becauſe there was no preceding freehold 

limited 


CL 4] 

limited to ſupport it, and it ſhould not be 
implied contrary to the intent of the convey- 
ance; and if it could be implied, it muſt be 
out of the eſtate given io the heirs of the: body, 
which could not be, becauſe this was a new- 

uſe; whereas a reſulting uſe is always from 

the old eſtate, and parcel of the old uſe; and: 
here the eſtate took effect by tranſmutation of 
poſſeſſion out of the ſeiſin of the truſtees; and 
not like Fenwick and Mitford's cale, where the 
owner covenanted to ſtand ſeiſed to the heirs 
of his body; and yet, per Powell J. even in 
that caſe, if there had been an expreſs eſtate 
limited to the nente, it had been, other- 
wiſe. | 


hw there is this diſtinction obſervable 
between this caſe and the caſe of Penhay and 
Hurrell; in the caſe of Penhay and Hurrell, 
though a preſent uſe was limited away for 
years, yet no uſe at all was limited to the 
grantor, and therefore nothing appeared to 
rebut the implication, that he ſhould take the 
uſe of the preſent freehold, which was not li- 
mited away; whereas in this caſe, the uſe was 
expreſsly limited to the grantor for years ; 
now if he had taken the freehold by impli- 
cation, this uſe for years would have been 
merged in it, which would be raiſing an eſtate 
by implication, to deſtroy an eſtate expreſsly 


limited in the deed ; directly contrary to the 
| nature 


tw) 
nature of :implication, hich can only take 
effect either as the import of what is expræſfed, 
or as an Roe from ante not being 


hs __ ' ESHotai b. ae of 
| _ FI: » 4 SIS grly "x. 225 | 
2 Sk, 675. 80 nd A. ar. life enn uriſe by imphea- 
8 ed % - tion; or by way of reſulting uſe, to a perſon 


Ga | ho was not the owner of the eſlate granted: 


As where huſband and wife levied u fine of 
the wife's: land to the uſe of the irt of the 
Body of tbe © Juſband on the wift begotien, fe- 
mainder to the huſbund in ſoc; they had iſſue; 
the wife died, then the iſſue died, and then 

the huſband died; and the queſtion was, owhe- 


ther ihe heir of the huſband or the heir of ate 


wife ſhould have the lands ? And the cburt 


held, chat no eſtate for life could ariſe! to: the. 


huſband by implicationy becauſe the eſtate wis 


Vide fame 
caſe cited 
infra. 


Moor 284. 
Fenwick v. 


Mitforg.., 


- 
F 


hw, LEA 


the wife's, to which he was a ſtranger ; there- 
fore the limitation to tho heirs of the body of 


the huſdand: Gc. was void, for want of à pre- 
ceding freehold to ſupport it; and the remain 
dert in fee void for the mage 


tas 10 145 289 


f. 
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But where there- is a + Amitatlow to the 
W Firs of the grantor, it will conti- 


nue in himſelf as the reverſion in fee, and 
is not à remainder, although the freehold is 


expreſsly limited from him: As where hne 
was levied to the uſe of the wife of conuſor for 


life,” Temainder 10 che ute of J. An tail, re- 
N to the uſe of the right beirs of <otiu- 


ſor, 


£1" 48-]. 
. eee «reverſion in Wen 


JYGX 5 EH Fe. 1 Hes 190119 1s 
2 0 70. Ei 23 IT, 33 «+ 5492 3 1 
80 where . AL 7. S. and Y.. in * Cent, 
248. c. 1 


fee to the uſe of himſelf for 40 years, without Moor 718. 

impeachment of waſte: during ibe life of A. Ear] of Bed- 

and. afterwards to the uſe of C. ſecond ſon of . — i 5 

A. in tail-Mmale, remainder to the uſe; of the Rep. A b. 
righit heirs of A. for-ever; it was reſolved, that Cro. 

the uſe limited to the right heirs of A. ves the 33+ 

old uſe ; ihat bn void 6 as TE and 

was the reverſion in 4 3 Met 


ot Bug bib 


60 in the cats of Sir 9. Te baſarecitnd, Vide 1 P. W. 
though. de firſt limitation to the huſdand was 359. — 5 
only for years, yet if the eſtate had moved Caf. Vide 
from: kum, the remainder to his ne p. 31. 1 8 
3 boon Jos old reverſion. "ar 

51983 : 25 
„ ate tadas a 
a fblequeat limitation to the fein ſpecial and -.. 

one: to the feirs: general; in caſes where the 
freehold is limited. away from. the. ancefior, 
(the. eſtate moving from him) the limitation 
te the heirs-genera}, we have ſeen, is his old 
reverſion z but the limitation to his heirs ſpecial 
dis in the ſame· cnſe a contingent remaindet, as , P. W. 
rr the aſe of ee eee Elke v. 12 
cite. „ Þ. 2 75 borne. Vide 
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ceftor wen he takes 4 receding Fitehold:. | 
prevails" in the limitatforis* upon ſi refiders bf : 


Vide Caſe of copyholds. As where a man'furrenders to the 


Allen v. Pal- 
mer, 1 Leon. 
101. 


2 Roll. Abr. 
794 P. 6. 
Style 244. 
273. Paulcy 


v. Lowdall. 


2Atkyns 101. 
Sutton vv“. 
Stone. 


uſe of himſelf for life, remainder to another in 


| tail, reminder to the tight heirs of the furren- 


derb; „ tHere his heirs ſhall have it by deſcent, 
Pei Coke. And fo where A. ſeiſed of a copy- 


Hold in fee, ſurrendered it to the uſe of his will, 


and afterwards deviſed it to B. for life, the re- 
mainder to the heirs of his body begotten; it 
was adjudged, that this limitation ove! a fob- 
Pye conditional to B. «3 


* A Tperef 15 a caſe noticed 4 by Ape 7 Rr 


5 upon a ſurrender of a copyhold to the uſe of 


the huſband for life, then of the wife for life, 
and of the heirs of the bodies of the tayſband 
and wife, remainder in fee to the uſe of the 
ſurvivor, it is ſaid, the limitation did not veſt 

an abſolute eſtate tail in the wife who ſurvived, 
but only gave her an eſtate-tail after palibility 


E of I ue extinct, and that the eſtate-tail veſted in 
the perſon who was heir of the bodies of both 


huſband and wife; the reaſons for this opi- 
nion are not mentioned, nor indeed is it ſtated 


that it was the reſolution of the court; nor 


does it appear whether that point entered the 
queſtion then before the court; and 1 muſt 
confeſs, I think it is no eaſy matter to ac- 
count for ſuch an opinion, or even reconcile 


it to itſelf in all its points. The limitation 


to the heirs of the bodies of the baron and 
| foms, 


ts 1 

ene wuſt, as 1, take, ity either haye been. 
executed in ine aran and. eme Jointly. 

an. <fiate-tail in poſſeſſion, or have veſted) | 
in them. Jointiy as a remainder, or: have 
been. a contingent limitation to the heir of 
both their bodies, in the firſt caſe, the eſtate. 
tail in poſſeſſion would have ſurvived to the ,. 
wife on her huſband's death; in the ſecond, 
the joint remainder in tail ſurviving. to. her, 
would: have merged! her eſtate for life, and 
ſhe would thereby have become tenant in tail 
in poſſeſſion; and in neither of theſe two 
caſes, could ſhe be tenant in tail after pofbi- 


l f I ue extintt, ſo long as any iſſue of her 


body by her deceaſcd huſband was living ; 
for neither huſband nor wife tenants, in ſpecial 
dalle gze tenants in tail after. poſſibrlity of iſſue 
ent incl, till the death af the other of them, and 
failure of iſſue of their two bodies, (vid. 1 1». 
27. b.) and if there were any ſuch, iſſue then 
Aiving,+ it, could not veſt in ſuch iſſue till lier 
death. In the third caſe, ſhe could take no 
oſtate tail at all, and conſequently, could not 
bo tenant in tail after poſſibility of iſſue ertiuel; 
ithereſore the only caſes in which ſhe could be 
tenant in tail after poſſi witty of iſſue extin, were 
thoſe, two, in which it was impoſſible there 
ſhould be any ſuch perſon at all, as the heir 
of both their bodies. Its being a ſurrender of 
.2-copyhold, made no difference in the con- 
| Belen as it . agreed | in the ſame Es 

mat 
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1hat' firrenders ef dopyholds ſhould Be's 
ſtrued! as other conveyances' commons. 
FRTHCEHIS SCOTTY OWN 2017 
| Ee. Tue refotation'i in this ciſe,' upon common. 
| law principles, I apprehend, muſt have been 
[ Vide ſupra, thus: the huſband and wife taking diſtin et and 
=: £2 ſueceſſive eſtates for life, the joint limitation to | 
„ the heirs of their bodies was not executed in 
them, but veſted in them jointly, ab a re- 
mainder in tail, this remainder ſurvived to the 
wife upon the deceaſe of her huſband, and 
merging her eſtate for life, made her-tenant in 
tail in poſſeſſion ; but having had no iſſue by 
; her deceaſed huſband, or ſuch iſſue being ex- 
J tin& at the time of this reſolution; ſhe thereby 
became only tenant in * 1 e of 
Yue ATE | 


But where EY for life i is limited eher 
to the father or mother only, and the ſubſe- 
quent limitation is to the heirs of hoth their 
IF | bodies, ihe conſtruction is the ſame in regard 
Vide p. 29. to copyholds, as we have before ſhewn it to be 
ſupra. in the caſe of freeholds, vr. the ſubſequent 

limitation does not veſt in the anceſtor taking 
the eſtate for life, but is a contingent remain- 
der to the heirs of the bodies of both father 
and mother. ; fe (ET ; 


"RY As where A. ſed of copyhold: Landy in foe! 
Pannel, ſurrendered them to the uſe of D. and F the 
1 Roll. Rep. wife of A. for their lives, and afterwards to 


235, 317, "4 
438. | | the 


f 42). 


take" Sharheirs af rthg. bodies: of: A. and his. 
wife, ppor a uon in / ejectment, Whether 
this ſubſequent limitation to the heirs of the 
body. af. 4. and his wife yeſted an eſtate tail in 
the. wife. of A it was held that it did not, but 
5 to the when, gf f both dh 
n botuegxe 
80 again. j in, * late —_ reported ay ; Wit, 125. 
Serjeant ] idſan, where . S. being ſriſed in ſee 144 Froz- 
of copyhald lands according to the euſtom of 9 
the manor, ſurrendered the ſame 1 the w/e of 
M.:hus then intended wife," and the heirs of 4hvir * 
rap bodies Jawfully 10 be begotten, and gar defuult 
of ſuch iſſues" to the ule. of tlie right heirs of the + 
id. J. 8. The marriage took effect, au 
afterwards M. was admitted tenant- gs the: 
lands according to the ſurrender. Upon a 
trial in geament-at the: aſſiges, the queſtion 
was, {ed rr the, wife took undet ine, ur-. 
render. It was contended for the plaiatiff:ur 
the gauſe, that this was an eſtate, in ipeciab- 
tail executed -in M. the wite;; ys e pe 56 
dans p fide it Was: inſiſted, that M. only οο E e 
an £ cate bor. life, wih contingent-, re mainder 
to the heirs. of the. bodies of the huſbang and 
d and upon A; caſe ſtated for thei opinion 
the court of Common Pleas, that, egurt, 
after hearing two arguments, and taking time 
toconfider,. determined: in fayour ot: the dew — 
fendant. 0 oi och ol 9:41 Debt: DE 
O 2528479078. Dh „i W 40} But 
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Vide p. 42. 
ſupra. | 


Allen v. Pal- 
mer, 1 Leon. 
OTC . 


% „ 
But here, 11 is to be obſerved, a diſtinAion 


was taken by Coke, between a limitation upon 
a ſurrender by a copyholder in fee to his own 
heire- general, where he takes a preceding eſtate 

of freehold himſelf, and the like limitation 
| where he takes no preceding freehold eftate ; 


a diſtinction which certainly has no place in 


reſpect to freeholds. In freeholds, we have 


ſeen, where the eſtate moves from the grantor, 
the ultimate limitation to his heirs-general, 
though the anceſtor takes no preceding free- 
hold, will be a reverſion in him, and part of 
the old eſtate, and the heir will take it by 
deſcent; but in reſpe& to copyholds, Coke 
held it to be otherwiſe. As where a copy- 
holder ſurrendered his lands to the uſe of a 
ſtranger for life, remainder to the uſe of the 
right heirs of the copyholder, who afterwards 
ſurrendered his (ſuppoſed) reverſion to the 
uſe of a ſtranger in fee, and died, and the 
tenant for life died, and the right heir of the 


| copyholder entered. Per Cołe Nothing re- 
mained in the copy holder upon his firſt ſur. 


render; but the fee was reſerved to his right 
heirs; for, ſaid Coke, if he had not made any 


| ſecond ſurrender, his heirs would be in, not by 


deſcent, but by purchaſe ; ; and, he ſaid, the 
common difference was, that where the ſurren- 
der was to the uſe of himſelf for life, and after- 


wards to another in'ta'l, the remainder to the 
right heirs of the” furrenderor, there the heirs 


* FO j ſhould 
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The only ground upon which I. can account 


" th6ls have it by deſcent, but otherwiſe here Vide Gilb. 

the ſurrenderor had not an eſtate for life or in 

tail limited to him, for then his heir ſhould 
enter as 4 purchaſer, as if ſuch uſe had been 
limited to the right heirs of a N 5 88 


Ten. 256. 


for Coke's opinion, that the heir ſhould taxe 


by purchaſe and not by deſcent, in the caſe 
Where copyhold lands are limited back to the 
| heirs of the ſurrenderor, he taking no pre- 
ceding eſtate of freehold, is, the ſuppoſition 
that an intire new eſtate is created and derived 
under the uſes of the ſurrender, throughout the 
whole of them, and that no eſtate taken un- 
der thoſe uſes is any part of the old eſtate; 


and, indeed, if we hold that the uſes of a 


ſurrender muſt derive their effect from an 


admittance, (for till then it ſeems agreed that 
the old eſtate remains in the ſurrenderor) which 


admittance is in fact a new copy or grant from 


the lord, it ſeems to follow, that the eſtates 


derived under, and held by ſuch new.copy or 
grant, . ſtrictly ſpeaking, new eſtates. 


But this old notion, that the eſtates derived 


under the uſe of a ſurrender, are entirely and 


throughout new eſtates, even where the fee is 
limited back to the ſurrenderor, ſeems to be 
exploded by a very late deciſion in the Com- 
mon Pleas; where S. being ſeiſed in fee as a 


| copyholder, ſurrendered the lands to the uſe 


E * 


Thruſtout v. | 
Cunningham, 
Mich. 15 erm. 


1775: 
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of T. and E. his wife, during their lives, and 
the life of the longer liver of them, and after- 
wards to the uſe of the right heirs and aſſigns 
of the ſaid T. for ever. At the ſame court 
T. and E. were admitted to hold to them and 
the heirs of the ſaid T. according to the ſur- 
render, and then at the ſame court T. ſurren- 
dered the lands to the uſe of his will; E. 
died, leaving her huſband 7. and iſſue by 
him, two ſons, A. and B.; afterwards 7. upon 
an intended marriage with S. ſurrendered the 
ſame lands into the hands of the lord, to the 
intent that the lord ſhould regrant the ſame 
to and for the ſeveral eſtates, uſes, Sc. fol- 
lowing, viz. to the ule of T. and his heirs till 
the marriage; and after the folemnization 
thereof, to the uſe of T. and S. his wife during 
their natural lives, and the life of the longer 
liver of them, and after the deceaſe of the 
longer liver of them, to the heirs of their two 
bodies lawfully to be begotten, and for want 
of ſuch iſſue, to the right heirs of the ſaid T. 
for ever, and to or for no other uſe or uſes, 
eſtate or eſtates, intents or purpoſes whatſo- 
ever. The marriage between T. and S. ſoon 
after took effect, but no admittance was ever 
had under the laſt ſurrender — their joint 
lives. 


After the marriage 7. made his will, by 
Which he deviſed the lands to F. his wiſo for 
| life, 


1 


life, and after her deceaſe to B. his youngeſt 

ſon and M. his wife, for their lives and 
the life of the longett liver of them; 
afterwards 7. died, leaving S. his widow 
without any iſſue by her; S. was afterwards 
admitted to the lands by virtue of the laſt 
ſurrender, to hold to her and her aſſigns 
according to the ſaid ſurrender; and ſome 
time after A. the eldeſt fon, and heir at law 
of the ſaid teſtator, was admitted to the rever- 
ſion in fee expectant on the deceaſe of the ſaid 
S.; afterwards, upon the death of S., B. the 
youngelt ſon of the ſaid teſtator being then 
dead, his widow M. was admitted for her life 
under the teſtator's will, and the firſt ſurren- 
der to the uſe thereof, and brought ejectment 
for the lands againſt the defendant, who claim- 
ed under A. the teſtator's heir at law. Upon 
the trial at the aſſizes, a verdict was found for 
the plaintiff, ſubje& to the opinion of the 
court of C. P. 


It was contended for the plaintiff, that the 
uſes of the laſt ſurrender created new eſtates 
ſo far only as they differed. from the eſtate 
which was in the ſurrenderor at the time of 
that ſurrender ; that no alteration of the old 
eſtate was effected by that ſurrender, further 
than to ſupply the eſtates limitꝰd by that ſur- 
render to T. and his wife S. and the heirs of 


their two bodies; that the ultimate limitation 
KS - to 


( 52 J FP, 
| to the heirs of the ſurrenderor was part of his 
old eſtate, which he had in him at the time 
of the firſt ſurrender to the uſe of his will, 
and as ſuch, it continued ſubject to be diſ- 
poſed of by his will under that ſurrender: 
That 7. dying without iſſue by S. the 
deviſe to his youngeſt ſon B. and his wife 
M. after the deceaſe of S. the teſtator's widow, 
was a diſpoſition out of that reverſion in fee, 
which was part of his old eſtate paſſed by the 
ſaid ſurrender to the uſe of his will; and there- 
fore M. the widow of B. was intitled under 
the ſaid will, and ſurrender ſo made to the uſe 


of it. 


On the other hand it was contended, that 
the eſtates derived under the new ſurrender 
upon the ſecond marriage were new eſtates 
throughout, and among the reſt, the limitation 
to the heirs of T. was a new eſtate in remain- 
der in fee acquired to him, and was no part of 
the eſtate which he had before ſurrendered 
to the uſe of his will, and conſequently could 
not be affected by that ſurrender ; and there- 
fore T. not having ſurrendered this new eſtate 
to the uſe of his will, was not enabled to 
deviſe it from his heir at law. That though 
T. was never admitted under the laſt ſurren- 
der, yet the admittance of his widow after 
his deceaſe under that ſurrender being the ad- 
mittance of thoſe intitled in remainder under 


the ſame ſurrender (namely, the right heirs 
of 


I 5 ] 


of the teſtator), the heir by that admittance 
came in of the new remainder in fee limited 
to his father by the uſes of the ſurrender to - 
which that admittance related; that although 
the old eftate remained in the ſurrenderor till 


the admittance under the new ſurrender, yet 


after the admittance of the widow, the old 
eſtate had no longer any exiſtence at al], that 
admittance having completely paſſed the lands 


to the uſes of the laſt ſurrender under which 


A. the eldeſt ſon was intitled to the land as 
heir at law to his father. 


But it was the PRIOR: opinion of the 
court, that the limitation to the right heirs of 


F. in the laſt ſurrender, was part of his old 


eſtate, and as ſuch, that he was well enabled 


to deviſe it by the former ſurrender to the uſe 


of his will; and the court accordingly ve 
judgment for the plaintiff. 


It is obvious, that in the above caſe the will 
being ſubſequent to the ſurrender made upon 
the marriage, the queſtion did not properly 
turn upon the doctrine of revocation of wills; 
but the doubt was as to the effect of the pre- 
ceding ſurrender by T. to the uſe of his will, 
in regard to its enabling him to deviſe the re- 
mainder in fee limited to him by the ſubſe- 
quent ſurrender made upon his marriage; 
and depended on the —— whether that 
limi- 


1 


limitation to his right heirs was a new eſtate, 
or part of his old eſtate unaffected by that ſur- 
render? Had it been a new eſtate, it ſeems it 
could not have paſſed by his will, for want of 
being ſurrendered to the uſe of his will; but 

as it was held to be part of the old eſtate, 
which was in him when he made the ſurren- 
der to the uſe of his will, he was enabled to 
deviſe it by virtue of that ſurrender. As to 
mere having been no admittance in his life- 
time under the laſt ſurrender, that circum- 
ſtance ſeems to have made no alteration at all 
in the caſe, becauſe the admittance of his wi- 
dow after his deceaſe was an admittance to all 
in remainder under the ſame ſurrender, ac- 
cording to the well known doctrine in ſuch 
caſes; and conſequently they could have come 
in by relation under that ſurrender, as if the 
admittance had immediately followed the ſur- 
render; and accordingly it was obſerved by 
J. Blackſtone, that the caſe would have been 
all one, even if upon the lalt ſurrender made 
by T. he had been admitted under it. 


I thought it incumbent on me to preſent 
the reader with this late deciſion, in order to 
prevent his falling into an error in regard to 
the law upon this point, from too much at- 
tention to what ſeems to have been the 04 opi- 
nion, that all the eſtates derived under the 
uſes of- a ſurrender of copyholds were new 

eſtates 


[ 5s 1 


eſtates throughout, as being created by, and 
held under a new copy or grant. f 


Here, however, we are to obſerve, that if 


there be a limitation to a man's heirs in any 
deed; and afterwards. he, by other means, 


becomes ſeiſed of the freehold, in this caſe 
the two eſtates will not become united in him, 
but the limitation to his heirs will ſtill continue 
what it originally was, a contingent remainder ; 
as where A. was tenant for life of B. remain- 
der to the right heirs of B., A. afterwards 
granted his eſtate to B. ſo that he became 
tenant for his own life, remainder to his right 
heirs; yet this remainder continued a contin- 
gent remainder, 


And ſo if there be tenant for life, and after- 
wards the reverſion by ſome other convey- 
ance be limited to his heirs, Fc. it has been 
held, that ſuch limitation. will not be exe- 
cuted in him. There was, indeed, a caſe 
in Chancery, where A. upon the marriage 
of B. his ſon with C. ſettled lands upon B. 
for life, remainder to C. his wife for -life, 
remainder to the heirs of their two bodies, 
remainder to B. in fee. B. and his wife by 
deed and fine mortgaged in fee, and ſubject 
to the mortgage the lands were ſettled. to B. 
for life, and after B. and C.'s death, to the 
heirs of the body of C. by B. remainder to the 

right 
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right heirs of B. After B.'s death, C. ſuffer- 
ed a common recovery; one queſtion was, if 
the eſtate to C. for life by the firſt ſettlement 
and the limitation to the heirs of her body by 
the ſecond, did conſolidate? Lord Keeper. 
Fright doubted whether they did not conſoli- 
date: and faid, the authorities were only in 
the affirmative, that if by the ſame deed they 
ſhould conſolidate ; not negatively, that if by 
different deeds they ſhould not; and cited the 
caſe of Pybus and Mitford, where no expreſs 
eſtate for life was limited, but aroſe by impli- 
cation ; and there it was held, that the eftates 
were conſolidated. However, the court took 
time to conſider. And, indeed, Lord Keeper 
Fright, when he ſaid the authorities were only 
in the affirmative, c. appears not to have 
been apprized of the caſe, 29 Ed. g. cited by 
Holt in the caſe of Moor and Parker, (nor indeed 
of Holt's own opinion in the caſe of Moor and 
Parker ) which are direct authorities, that when 
the freehold in the anceſtor, and the limita- 
tion to the heirs, Fc. are by different convey- 
ances, they will not conſolidate. And as to 
the caſe of Pybus and Mitford, though the 
freehold there aroſe by implication, yet that 
implication was the effect of the ſame deed 
which contained the limitation to the heirs of 
the body, and conſequently both eſtates were 
in that caſe created by, and aroſe from the 
| ſame 
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ſame deed; ſo that it ſeems Lord Keeper 
Wright had not ſufficiently weighed the ground 
on which his doubt was conceived, and there- 
fore took further time to conſider of -it : what 
was the reſult of his further conſideration we - 
are not (to my knowledge) informed. 


The general rule above laid down, reſpect- 


ing a ſubſequent limitation to the heirs, Sc. 
after an eſtate of freehold given to the anceſtor _ 


in the ſame conveyance, holds in the caſe of a 
will as well as of a conveyance at common 


law, wherever the limitation in queſtion gives 
a legal and not a truſt-eſtate. This I ſhall. 
endeavour to prove in. the next following 


pages. 


| The rule is ſuppoſed to have been originally 
introduced to prevent frauds upon the tenure : 


if ſuch a limitation had been conſtrued a 
contingent remainder, the anceſtor might, in 


many caſes, have deſtroyed it for his own 


benefit, if occaſion had called for it; if not, 


he might have let it remain to his heirs in as 
beneficial a manner as if it had deſcended to 


him, at the ſame time that the lord would have 


been deprived of thoſe fruits of the tenure 
which would have accrued to him upon a de- 
ſcent. So that under ſuch a conſtruction, the 
anceſtor would have had all the power over 
the. eſtate which he n have had over a 


veſted 
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_ veſted inheritance ; and if he were not inclined 


to uſe that power, his heir would have taken 
the eſtate as fully as by deſcent, without the 
feudal burdens to which he would have been 
liable, in conſequence of a deſcent. So advan- 
tageous a conſtruction would doubtleſs have 
made limitations of that nature very frequent, 
to the great prejudice of the lord of whom the 
lands were holden. 


In thoſe caſes, indeed, where the limita- 
tion to the heirs, Sc. was not immediate 
upon the limitation of the freehold to the an- 
ceſtor, or where the anceſtor himſelf would 
not be intitled to the inheritance upon the de- 
ſtruction of the remainder of his heirs, &c. 
there it could not be to the anceſtor's intereſt, 
to deſtroy the remainder to his heirs, though 
it had been conſtrued contingent, but never- 
theleſs, the heirs would have eſcaped the ſame 
duties to the lord, and the lord of courſe have 
been the ſame loſer in theſe as in the other 
caſes. Therefore, though there could be no 
ground to apprehend the great frequency of 


limitations of the latter fort, becaule of the li- 


mited intereſt the anceſtor could have in them; 
yet, as they would have proved equally preju- 
dicial to the lord whenever they ſhould occur, 
as thoſe other wherein the anceſtor had a greater 
intereſt, the ſame reaſons prevailed to extend 


the rule to all of them. 


Upon 


_ 

Upon theſe grounds, it ſeems, that the 
general rule I have been treating of is found 
to extend to the caſes I have enumerat- 
ed. The miſchief to be obviated was the 
ſame, whether the limitation was created by 
deed or deviſe; it naturally follows, that the 
ſame rule ſhould take place in both cafes. 
The reaſon vpon which this rule of law firit 
took its riſe, ceaſed, it is true, with thoſe 
fruits of tenure which it was calculated to pre- 
ſerve; ſo has the reaſon upon which the right 
of primogeniture was firſt eſtabliſhed in this 
kingdom, long fince ceaſed; nay, the ori- 
ginal reaſon of moſt of our laws of pro- 
perty (to ſay nothing of our other laws) exiſt- 
ed.no longer than the old feudal tenures pre- 
vailed ; yet, I preſume, the right of primoge- 
niture is till conſidered as part of the laws of 
deſcent of lands in this kingdom. Nor can 
any authority prevail upon me to believe that 


the far. 12 Charles 2, c. 24. virtually annihi- 


lated almoſt the whole body of our Engliſb 
laws, only by converting other tenures into 
common ſocage tenures. We have many laws, 
the origin of which cannot at this diſtant pe- 
riod be traced at all; yet, juſtly ſhould we 
laugh at the man who. ſhould urge that as an 
argument againſt the preſent. validity of fuch, 
law: and ſurely a law for which no reaſon 
at all now appears, has *no more original 
ground in the preſent ſtate of things, than a 
_ | law, 
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law, whoſe origin may be traced up to a cir- 
cumſtance which does not now exiſt; what rea- 
ſon then can be aſſigned why the one n be 
leſs ſacred than the other? 


It is true, Where thoſe things which are the 
objects of a law ceaſe to exiſt, there the law 
" itſelf muſt of neceſlity ceaſe for want of ſub- 
ject· matter to relate to or have any effect up- 
on; but it by no means follows, that where 
the ſame objects of a law ſtill continue, that 
there the law ſhould ceaſe, only becauſe the 
very ſtate of things which was the firſt occaſion 
of that law t no 0 exiſts. 


The conſtant neceſſity for laws of ſome fart 
or other muſt be admitted, and it is evident 
that ſome accident, circumſtance, or ſtate of 
things, mult be the firſt motive to every law: 
now although, after the eftabliſhment! of a 
law, that very accident, cireumſtance, or ſtate 
of things, which firſt introduced ' ſuch law, 
may happen to ceaſe, yet, whilſt the ſame ſub- 
ject of that law continues, there muſt be till 
the ſame neceſſity for ſome law or other with 
reſpect to that ſubject; but if the old law is 
to ceale with the circumſtance or ſtate of 
things which gave it birth, it follows, that 
the ſubject of ſuch expired law muſt remain at 
large, unregulated by any law, and ſubject 
only to the arbitrary direction of ignorance, 
partiality, 


1 .] 
partiality, or caprice, until legiſlature ſhall 
| interfere and make a new law; this would 
be opening a door perpetually to all that uncer- 
tainty, confuſion, and inconvenience, which 
laws were intended to obviate and prevent. 
I therefore conceive myſelf juſtified in conclu- 
ding, that every law once eſtabliſhed continues 
to be a law whilſt the ſubject of it exiſts, until - 
altered by ſome folema act of legiſlation. 
Now, with reſpect to the rule of law; where - 
by the limitation to the heirs, Oc. is executed 
in the anceſtor, though we admit the reaſon 
upon which it firſt took place no longer to 4 
exiſt, yet the ſubj-C of the law till remains, _ 
there are ſtill the ſame limitations of eſtates 8 
for the rule to operate upon, and the law 
having been once fo eſtabliſhed, (no matter 
upon what ground) the courts of law, who 
conſidered themſelves as. entruſted with the 8 
power, not of abrogating, altering or enact- 
ing, but only of expounding and pronouncing bo 
eſtabliſhed laws, have, through a long ſucceſ- _ | 
; 


. b 


ſion of determinations on this point, grounded 1 
their judgments entirely upon that rule, as will 4 
appear, when I come to conſider the ſeveral ; 
caſes en it. | | Ss 
| 


The court of Chancery indeed does not con- 
ſider itſelf tied up to an implicit obſervance 


of the ſame rule, in reſpe& to thoſe limi- 
tations 


n 


1. Abr. 
T'.-yor 
Trevor. 
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tations which are the immediate objects of 
that court's juriſdiction; I mean, limitations 
which do not immediately velt the legal eſtate. 
In the decreeing the execution of marriage- 
articles, and in the conſtruction of truſt- 
eſtates, that court regards the end and conſi- 
deration of the ſettlement, and the intent of 
the truſts, rather than the legal operation of 
the words in which the articles or the truſts are 
expreſſed. 


Thus, in the caſe of articles before mar- 
riage for making a ſettlement, if there be a 
Hmitation to one of the parties for life, with a 


remainder to the heirs of the body of the ſame 
party, the latter words are conſidered as words 


of purchaſe, and not of limitation, and the 
future ſettlement or conveyance in purſuance 
of ſuch articles, will be decreed to be made 
agreeable to ſuch conſtruction. 


As where A. in conſideration of an intended 
marriage, entered into articles, by which he 
covenanted with truſtees to ſettle an eſtate to 
the uſe of himſelf for life, without impeachment 
of walte, remainder to his intended wife for 


| life, remainder to the uſe of the heirs-male of 


his body upon the body of his intended wife to 
be begotten, and the heirs-males of ſuch heirs- 
males iſſuing, remainder to the right heirs of 
the ſaid A, for ever; and covenanted, that 


in caſe the ſaid limitations were not thereafter 
well 
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well raiſed according to the intent of the ſaid | 


articles, that he and his heirs would ſtand 


ſeiſed of the premiſſes until a further aſſurance 


thereof ſhould be made to ſuch uſes, intents. 
and purpoſes, as in the articles were before 
expreſſed and declared. The marriage took 


effect, and A. had iſſue four ſons and two 


daughters. The articles were laid by unno- 
ticed for ſeveral years, and A, levied a fine of 
time lands (ſuppoſing himſelf to be tenant in 
tail under the articles); and afterwards, both 
the truſtees being dead without requeſting a 
ſettlement, A.s eldeſt fon having married 
againſt his father's conſent, and by ſeveral 
other acts of weakneſs and diſobedience much 
offended him, A. by deed reciting the ſaid 
articles, and the weakneſs and diſobedience of 
his eldeſt ſon, declared, that the ſaid fine, ſo 
levied by him, ſhould enure to the uſe of him- 
ſelf for life, without impeachment of ' waſte, 


remainder to his wife for life, remainder to his 


ſecond ſon in tail male, with like remainders 


to his two younger ſons, with remainder to his 
own' right heirs; and after making a like 


ſettlement of other lands, A. died inteſtate, 
leaving a great perſonal eſtate, and leaving a 
real eſtate in Ireland, and new-purchaſed lands 
in England, together of the value of 10001. per 
annum and upwards. Upon his death, the 
eſtate in /re/and and the new-purchaſed lands 
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deſcended to his eldeſt ſon, who alſo became in- 
| titled to his ſhare (upwards of 9gooo!.) of the 
perſonal eſtate. The ſecond ſon entered upon 
the ſettled eſtates, and the eldeſt ſon having 
got poſſeſſion of the articles, which it appear- 
ed had been thrown by ſeveral years as uſeleſs, 
brought his bill for a ſpecific performance 
thereof. 


It was inſiſted for the defendant, that 
though by the firſt part of the articles they 
ſeemed to be executory, yet by the covenant 
to ſtand ſeiſed in the laſt part of them, they 
were actually and immediately executed; that 
he thereby covenanted to ſtand ſeiſed to the 
before- mentioned uſes, till a ſettlement was 
made accordingly; that no ſettlement having 
been made, the uſes continued to be executed 
by virtue of that covenant; and by theſe 
uſes he was plainly tenant in tail, and by the 
fine had bound his iſſue, and made himſelf 
maſter of the eſtate, and might diſpoſe of it as 
he thought fit. But Lord Chancellor ſaid, 
that upon articles the caſe was ſtronger than 
on a will: that articles were only minutes or 
heads of the agreement of the parties, and 
ought to be fo modelled when they come to 
be carried into execution as to make them 
effectual; that the intention was to give A. 
only an eſtate for life; that if it had been 
otherwiſe, the ſettlement would have been 

. vain 
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in A's power, as ſoon as the articles were 


made, to have deſtroyed them; that the cove- 


nant to ſtand ſeiſed was, until duch time as the 


faid uſes were well. raifed, according to the 


true intent and meaning K the articles} that 
il a ſettlement had been made defeQive in 
any particular, it would not have been final 
or concluſive; that a ſecond fettlement muſt 


have been made till the uſes were well and 
truly raiſed, and that this covenant for ever fub- 


ſiſted till ſach ſettlement ſhould be made; that 


he hoped never to ſee the time when the court 


would ſo far have power as to judge what be- 


haviour of a ſon ſhould amount to a forfeiture 


of his eſtate; and therefore thought, if a ſet- 
tlement had been made, no miſbehaviour of 
the fon could amount to a forfeiture of it; 


that this eſtate being ſpecifically. agreed to be 
| ſettled, it was a truſt for the eldeſt ſon, which 
paſſed with the lands into whoſe hands ſoever 
they came, and could not be defeated by any 


act of the father or the truſtees ; and there- 


fore he decreed a conveyance to the plaintiff, 


and the heirs male of his body, and an ac- 
count of the profits from his father's death, 
and the deeds and-writings to be delivered up. 
This decree was afterwards affirmed in the 
Houſe of Land. 
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: 1 Eg. Abr. 
92. | 
Ones v. 


Laughton. 


And vide 
: Eq. Abr. 


230 Gib. 
„ Rep. ax 
1 Nandick v. 


Wilkes. 
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So where 8 were entered into, where- 


by it was agreed that the wife's portion 


ſnould be laid out in the purchaſing of lands. 


which ſhould be ſettled on the huſband and 


wife for their lives, and the life of the ſurvi- 
vor, and after to the heirs of the body of the 
wife by the huſband to be begotten ; yet the 
ſettlement was decreed to be made to the firf 
and other fons ſucceſſively: in tail, ſo that the 
huſband and wife mn not have power io 
bar the iſſue. 


The above cited caſes are initances wherein 
there were articles only and no ſettlement, and 
the court was applied to to carry the articles 


into execution. But there are alſo inſtances 


where there were both articles and a ſettlement 
in purſyance thereof made previous to mar- 
riage, and the ſettlement, by purſuing the 
very terms of the articles themſelves, in re- 
gard to the limitation to the anceſtor for life, 
with a ſubſequent limitation to the heirs of 
his body, Sc. has given him an eftate-tail ; 
in which caſes the court, upon an application 
for that purpoſe, has interfered to rectify ſuch 


ſettlement, by making the huſband only te- 


nant for life, with contingent remainders to the 
iſſue, Sc. in ſtrict anten, 


As where articles were cacti into for ſet- 


: tling lands to the wy of B. the huſband for 


life, 


. 10 1 


life, wihout waſte, Ne ede to M. the vile 


for life, remainder to he er- male of the hody 
of B. by M. remainder to the heirs of the body 
of B. by any other wife, remainder to the herrs- 


female of the body of B. by the ſaid M. with 


leaſing and jainturing powers to B. After 


wards, and before the: marriage, a ſettlement 


was made, and mentioned to be in purſuance 
and performance of the articles, and the lands 
were thereby limited to B. for life without 


waſte, remainder to the firſt, Sc. fon and 


ſons of the marriage ſucceſſively in tail-male, 
remainder to the firſt, &c. ſon and ſons of B. 
by any other wife in tail-male ſucceſſively, 
remainder 10 the heirs of the body of the ſaid B. 
by the ſaid M. remainder over. They had 
iſſue only one daughter, who died, leaving 
two daughters. B. having an eſtate-tail un- 
der the limitation to the heirs of the body, &c. 
ſuffered a recovery, ſold part of the lands, 
deviſed the reſidue, and died. The grand- 
daughters brought their bill in the Exchequer 
againſt the executors of B. to rectify the miſ- 
take in the ſettlement, in limiting an eſtate- 
tail to B. inſtead of limiting it in ſtrict ſet- 


tlement, as by the articles it ought to have 


been. The articles were made in December, 
the ſettlement in March 1685 ; the ſale of the 
lands in 1698, and the will in 1722: the de- 


the will, and the long enjoyment ; but the 
F 2 - plea 


fendant pleaded the ſettlement, the recovery, 


% 


Vide Honor 
. Honor, 
1 P. W. 123 
and 2 5 


558. 
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plea was over · ruled by Lord Ch. B. Gilbert 
and the other Barons; and after hearing the 
cauſe, Lord Ch. B. Pengelly and the other Ba- 
rons diſmiſſed the bill without coſts, it ap- 
pearing to them dangerous to ſet aſide a 


ſettlement which ſeemed to have been ſolemnly 


and deliberately made. But on an appeal to 
the Lords, this diſmiſſion was reverſed, and the 
lands not ſold were decreed to be conveyed to 
the grand-daughters and the heirs-female of their 
bodies, as tenants in common, with croſs re- 
mainders to them in tail-female; and the de- 
viſee to account for the profits, and the exe- 
cutor to account for the purchaſe-money re- 
ceived by B. for the lands by him fold, and. 


to pay intereſt for the ſame; the writings to 


be brought into the court of exchequer, and 
poſſeſſion to be delivered to the appellants; 


and the principal monies ariſing by the ſaid 


fale to be laid out in lands to be ſettled to the 
ſame uſes as the lands unſold were decreed to 
be conveyed to. 


The principal grounds of this appeal were, 
That the expreſs eſtate for life, without waſte, 
with power of leaſing given to B. in the arti- 
cles, was plain evidence that a ſtrict ſettlement 
was intended, and that he ſhould have no 
power to bar his ſons or daughters—That . 
„the ſettlement took notice of ilie articles, 
and was expreſsly ſaid to be made in purſuance 

and 
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and per formance thereof which demonſtrated 


that the parties did not deſign to depart from 


the articles, nor had come to any new agree- 


ment for that purpoſe. That there ſeemed to 
be as much reaſon, that the expreſſion of herrs- 
Female of the body, contradiſtinguiſhed from 
foris; ſhould, in marriage-articles, have the 
ſame conſtruction in favour of daughters, as 
the expreſſion of heirs-male had in favour of 
ſons, both being equally under the contempla- 
tion of the parties; and eſpecially, ſince in this 
caſe there was no other proviſion for daughters 
beſides the limitation intended them by the 
articles, and according to the common courſe, 


where a proviſion is made for davghters by a 


term of years, it is always ſo limited as to be 
out of the father's power to bar | it, 


„I 6:fabſequait eaſe; indeed, where iar 


 riage-articles were entered into for ſettling lands 


to the uſe of the huſhand D. for life without 
waſte, remainder to truſtees and their heirs 
during his life, to ſupport contingent re- 
mainders,, remainder in part to the wife E. 
for her jointure, remainder as to the whole to 
firſt, Sc. ſon and ſons of the marriage in tail- 
male ſucceſſively, remainder to the keirs male 
of the body of the huſband, (1. e. by any wife) 
remainder to the heirs male of his body by his 


Said wife E. remainder to his own right heirs, 


Powell * 2 
Price, 2 P. W. 


535. 


with a clauſe impowering huſband and wife 


1 . " 


, 
* 1 
95 1 
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to make leafes, and alſo a clauſe that if he 
ſhould die without iſſue-male by his ſaid wife, 
if there ſhould be one daughter, ſhe ſhould 
| have 30000. and if there were more daughters 
than one, they ſhould have 4000], among them; 
which portions were to be fecured on forme 
part of the eſtate. It happened there was 
iſſue of the marriage only one daughter. D. 
ſurvived his wife, and fuffered a common 
recovery of the lands, and made another ſet- 
tlement of them in conſideration of, and pre- 
vious to, his ſecond marriage, ſubje& as to 
part to a truſt for raiſing 30001. for his 
daughter by his firſt wife, in ſatisfaction of 
the portion ſhe was entitled to under the firſt 
articles, and maintenance for her in the mean 
time. 


The queſtion was, (here being notice of the 
firſt articles) whether the limitation in the firſt 
articles to the heirs of the body of D. by E. his 
wife, ſhould not be taken as if it had been to 
the daughters of D. by his firſt wife? for 
then they could not be barred by the reco- 
very. 


It was. infiſted, that here the limitation to 
the heirs of the body of D. by E. his firſt wife 
muſt be the fame as if it had been to the 
daughters; for it could not be intended in 
favour of the ſons of that marriage, there be- 
1 ing 


3 he 
ing an expreſs limitation before to them ; and 
though in the caſe of a ſettlement there being 
a precedent eſtate for life to D. it would have 
been an eſtate- tail in him barable by the com- 
mon recovery, yet it was otherwiſe where it : 
reſted upon articles; and w”_ caſe of 2 v. dupra, p. 66. 
Erriſſey was Cited, | - 


- On the other fide it was ſaid, and reſolved, 

that the 2000). ſecured by the ſettlement on 
the ſecond marriage, was an actual ſatisfaction 
of all demands under the articles; and that tho? 
a limitation by articles to the heirs-male of. 
the marriage, after an expreſs eſtate for life 
to the father, ſhould be taken to mean a re- 
mainder to the firſt, Sc. fon, it does not fol- 
low that a limitation to the heirs of the body 
mult be equivalent to a remainder limited to 
daughters; eſpecially in this caſe, where they 
were poſtponed to the limitation to the heirs- 
male of the body of D. by any wife, and where 
there was an expreſs pecuniary proviſion made for 
the daughters by the firſt wife, which was all 
they were to depend upon. 


And the following diverſities were taken 

by the court, between this laſt caſe and the 
caſe of Veſt and Erriſſey : in the caſe of Weſt ' 

and Erriſſey, no portions were provided for 
the — of the firſt marriage; in the 
7 laſt 


Burton v. 
Haſtings. 
Gilb. 
Rep. 11 


Abr 


„ 
„Eq. 393. 
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tails portions in all events were Wed 
to ſuch daughters. In the caſe of He. v. 
Erriſſey, after the limitation in the articles to 
the heirs-male of the body of the huſband and 


wife, and the remainder to the heirs-male 


of the body of the huſband by any wife, came 
the remainder to the heirs-female of the body of 
the huſband by the firſt wife, Ec. fo that the 
daughters were more immediately in the view 
and contemplation of 0 parties than in the 
laſt caſe. 115 


It is true, there was a caſe in Chancery be- 
fore Lord Cowper, about eleven years prior 
to the caſe of Weſt and Erriſſey, where mar- 
riage-articles were entered into for ſettling the 
wife's eſtate on the huſband and wife, and on 
the heirs of their two bodies to be begotten. Af- 
ter the marriage, a ſettlement was made of the 
lands. upon the huſband and wife for their 
lives, remainder to the heirs of the body of 
the wife by her ſaid huſband. There was iſ- 
ſue of the marriage one daughter only. After 
the death of the huſband, his widow married 
again, joined in a fine of the lands, and ſet- 
tled them to other uſes. A bill was brought 
by the daughter of the firſt marriage, to carry 
the articles into execution; for that no care 
was taken of the daughter by the ſettlement, 
as the . to the heirs of the body of 

| the 


in tail, cy — — power | 
to bar them, which was contrary to the ititent 

ol the articles, which was to make an effectual 
proviſion for all the iſſue of that marriage. 
But Lord Cowper diſmiſſed the bill; ſaying, 

if no ſettlement had been made, and appli- 

cation had been made to the court for making 
one purſuant to. the articles, the court would 

have taken care to have ſecured to the daughters 

the proviſion intended them by the articles. 

But & ſettlement having been actually made 

and accepted by the nes, he could r * 

no eee in it. 

But the euthatity of this caſe of Burton and 
Haſtings appears to be entirely removed by the 
above cited ſubſequent deciſion by the Lords, 
in the caſe of Yeft and Erriſſey; and i is ob- 
ſervable, that in Gilbet's report of the caſe. of 
Burton and Haſtings, after ating that Mr. Fer» 
non offered to the court a difference, where the 
ſettlement (made in purſuance of articles) was 
before marriage, and after, v:z. that where it 
was before, the court would not interpoſe, as 
it could where it was after marriage; it ĩs ſaid, 
that the court had no regard to this diſtinction, 
oi 409 OY. diſmiſſed. the: 125 


2 


And 


l | 

Caſ. temp. And, aflerwins indeed, in the caſe of Legg 
2 and Goldewire, (about twelve years later than 
Goldwire. the caſe of Ye % and Erriſſey) Lord Talbot 
adopted the diſtinction offered by Mr. Vernon 

in the caſe of Burton and Haſtings; and laid it 

down as a rule, that where articles are entered 
into before marriage, and a ſettlement made 

after marriage different from thoſe articles, (as 

if by articles the eſtate was to be in ſtrict ſet- 

tlement, and by the ſettlement the huſband 

is made tenant in tail) the court will fet 

up the articles againſt the ſettlement. But 

where both articles and ſettlement are pre- 

vious to the marriage, at a time when all 

parties are at liberty, the ſettlement differing 

from the articles will be taken as a new 
agreement between them, and ſhall controul 

the articles. And although in the caſe of Jef 

and Erriſſey the articles were made to con- 

troul the ſettlement made before marriage, 

yet that reſolution does not contradict the ge- 

neral rule; for in that caſe the ſettlement 

Was expreſsly mentioned to be made in pur- 

ſuance and performance of the ſaid marriage- 

articles, whereby the intent appeared to be 

ſtill the fame as it was at the making of the 

articles. + 


Upon the whole; 2 the doQtine as to 
this matter appears now to be eſtabliſned, that 
| in 
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in the caſe of articles before marriage to ſettle 
an eſtate for life on either of the parties, remain- 


der to the heirs of the body of the ſame party, 


if a ſettlement be made after marriage limiting 
the eſtate in that manner, Chancery will rectify 


it, and make it a ſtrict ſettlement, But hat 


court will not interfere, if both articles and 
ſettlement are made before marriage, unleſs 
the ſettlement in that caſe be expreſſed to be 
made in pur ſuance of the articles; for the court 
will ſuppoſe that the parties had altered their 
intention with reſpect to the terms of the mar- 
riage, which they may do before the marriage, 
though not afterwards; and that the ſettle- 
ment was made in purſuance of ſuch new 
agreement, and not of the articles; but when 
i is ſaid to be made in purſuance of the arti- 
"cles, no room at all i is left for Tac a hos one 
tion. 


But, bo, here we 4 N that 
the court will not in theſe caſes relieve againſt 
purchaſers for valuable conſideration and 
without notice. As in the caſe of Veſt and 
Erriſſey above cited, one of the objections to 
the appeal was, that if the articles; ſhould be 
allowed to controul the ſettlement; the pur- 
chaſers under the huſband would in conſe- 
quence be affected; to which it was anſwer- 
; ed, that the appellant's bill was not brought 
| \ againſt 


Supra, p. 66. 


Sup1a, p. 69. 


Warwick v. 
Warwick 
and Kniveton, 


3 Atk. 291. 


W 48 * * - 
28 * A W 
OW Ser, : 


L439, 
againſt any purchaſer as to the parts of the 
eſtate ſold by the huſband; ſince the appel - 
lants only prayed ſatisfaction out of his per- 
ſonal eſtate.” And, indeed, the decree was 
according to ſuch prayer, and did not in the 
leaſt affect any of the purchaſers. —So in the 
eaſe of Powell and Price above cited; it was 
admitted, that if the truſtees (under the ſet- 
tlement) or ſecond wife had no notice of the 
article made on the firſt marriage; then their 


being purchaſers without notice would have 


been a bar to the en claim ned the ar- 
ticles. | 


And in the caſe of Warwick * v.  Warwich, 
before Lord Hardwicke, where articles were en- 
tered into for ſettling an eſtate to the huſband 
for life, after his death to the intended” wife 
for her life, and after her death to the uſe of 
the heirs-male of the huſband to be begotten on the 
body of the wife ; afterwards, and before mar- 
riage, by a ſettlement declared to be in part 
performance of the ſaid articles, the lands were ſet- 
tled upon the huſband for life, then to wife for 
life, and after her death to the uſe of the heirs- 


male of the huſband begotten on the body of 


the wife. Afterwards the marriage took effect, 
and the huſband ſuffered a common recovery, 


and mortgaged the land in fee, which mort- 


gage was afterwards aſſigned to another mort- 


nl 


gages. After the father's death, 'P. 15 eldeſt | 
ſon brought his bill for an account of the 


rents and profits, and for poſſeſſion, and to 


have the full benefit of the marriage · articles; 


inſiſting that his father was intended to be 


tenant for life only, with remainder to his firſt 


and other fon and ſons ſucceſſively in tail; 

that he was a purchaſer under thoſe articles, 
and they ought to be conſidered as if they had 
been ſtrictly carried into execution. Lord 


Hardwicke ſaid it was certainly itue, from the 


general principles of the court, that if articles 


on marriage are to ſettle an eſtate to A. for life, 


remainder to his wife for life, remainder to the 
heirs- male of the body of A. it is taken in 
that court to be in ſtrict ſettlement, and an 
. eſtate for life only in the father and mother; 
and if the ſettlement be made after marriage, 
it ſnall be rectified by the articles before 


that the caſe of We and Erriſſey was both 


upon articles and a ſettlement before marri- 
age; and was the firſt caſe where the court 
altered a ſettlement and made it conformable 


to articles, and relieved on the head of miſ- 


take, the ſettlement referring expreſsly to the 


articles. But that was between the parties 


to the articles and ſettlement, and their repre- 
ſentatives, and mere volunteers, and' had not 
been carried into execution againſt a purcha- 


ſer—that it was true, the court had given re- 
lief 


u 1 


lief againſt perſons who claimed under the 
| ſettlement and their repreſentatives; but no 


caſe had gone ſo far as to relieve againſt pur- 


chaſers.— He alſo obſerved, that there was no 
caſe but where there are articles as well as a ſet- 
tlement, in which the court will conſtrue words 
which make a legal eftate-tail to be carried in- 


to ſtrict ſettlement. And upon the whole Lord 
 Hardwicke, after delivering his opinion that 


there was not ſufficient proof of notice of the 
articles in the aſſignee of the mortgagee, diſ- 


miſſed the bill ſo far as it prayed to be relieved 


againſt the mortgage ; but decreed that the 
plaintiff might be at liberty to redeem. 


It is obvious from the foregoing caſes, that 


the general principles upon which the court 


of Chancery interpoſes, to carry marriage · 
articles into execution by way of ſtrict ſettle- 
ment, notwithſtanding the articles themſelves 
are not penned i in that manner, is, that arti- 
cles made in conſideration of, and previous to 


marriage, are conſidered as heads of agree- 


ment entered into between the parties upon 
valuable conſideration; that a proviſion for 
me iſſue of the marriage is one of the great 
and immediate objects of this agreement, 
and conſequently a principal intention of 


ſuch agreement muſt be, to ſecure ſuch a 


ſettlement as ſhall contain an effectual pro- 
; viſion 


2 % 
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ras 


viſion for that iſſue z which end, it is * 
cannot be anſwered by a ſettlement fo framed 
as to leave it in the power of the parents to bar 
their iſſue by fine or recovery. 


The iſſue in theſe caſes are conſidered 5 


claiming a proviſion in the capacity of pur- 


chaſers for valuable conſideration, under the 
purport and intention of the ſtipulated terms 
upon which that marriage was engaged in 

which gave them birth. But it is evident the 
ſame obligatory conſiderations do not extend 
to wills: deviſees, as ſuch, are meer volun- 
teers; their claim has no other ground than 
the intention and bounty of the teſtator, and 
conſequently the terms in which that inten- 
tion and bounty is expreſſed, muſt alone aſ- 


certain the nature and extent of their right. 


They have no claim ariſing from compact made 
upon valuable conſideration, as the iſſue in the 
foregoing caſes confeſſedly has. Therefore it 
is no wonder that we find frequent diſtinctions 
between wills and marriage-articles, in regard 
to the effect of the limitation to the heirs of the 


body, &c. after a preceding limitation to the 


anceſtor. 


© 


| Thus, where A. by will gave 300. to hec | 


daughter, to be laid out in land and ſettled 
to the Ss of her ſaid daughter and her chil- 


dren, 


. 
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dren, and if ſhe died without iſſue, remainder 


ver. The daughter married, and after her 


. a bill was brought. by her huſband 


to have the money laid out in land, and the 
land ſeitled on him for life, as tenant by the 
| curteſy, or to have the intereſt of the money 
for life in lieu of the profits of the land. The 
court held, that if it had been an immediate 
deviſe of the land, the daughter would have 


been, by the words of the will, tenant in tail , 


and conſequently the huſband would have been 


tenant by the curteſy; and that ia caſe of a 


voluntary deviſe, the court muſt tate it as they 
found it, and not leſſen the eſtate or benefit of 


the legatee ; although upon the lite words in 


marriage: articles it might be otherwiſe, where it 


appeared the eſtate was intended to be preſerv- 
ed for the benefit of the iſſue; and therefore 


Legat v. 
Sewell. 


1 Eq. Abr. 
395 


£ decreed the money to be conſidered as lands, 
and the huſband to have the intereſt for his life, 


as s tenant by the curteſy, 


| oi in another caſe where there was a de- 
viſe to A. for life, and after his deceaſe to the 
heirs male f his body, and the heirs-male of 
the body of every ſuch heir-male, ſeverally 


and ſucceſſively as they ſhould be in priority 
of birth and ſeniority of age, remainder to B. 
In arguing the queſtion, whether A. was te- 
nant for life only or in tail; the common caſe 
of marriage articles was cited, where, though 


they 
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they were ſo worded as to give the huſband 
an eſtate-tail, ye the court had decreed a ſet- 
tlement on the Huſband for life only, and then 


upon the firſt and other fon and ſons, Sc. 


Upon which part of the argument Lord 


Keeper obſerved; that where ſettlements were 


agreed to be made upon valuable conſiderations, 


the court would aid in artificial words, and 
make an artificial ſettlement ; but he never 
knew it dohe for 4 a ap volunteer. 


; + #.. Sie 
And again, in a caſe where le were limited 
by will in truſt for B. for life, with leaſing power, 


and after his deceaſe in truſt for the heirs- male 
of his body. Lord Keeper decreed an eſtate-, 
tail to be conveyed to B. although he admitted, 


that upon articles of marriage, founded on, 


agreement, the huſband in ſuch caſe might be 


made only tenant for life; but in a will, (he 
ſaid) you muſt take words as you find them. So 
in the caſe of Trevor and Trevor above cited, 
Lord Chancellor ſaid, that upon articles the 


caſe was s ſtronger than on a will. 


Baile v. 


Coleman. 
2 Vern. 670. 
(EP, W143 


I have adduced the "above inſtances in or- 


der to ſhew, that the practice of the court of 
Chancery, in reſpect to the conſtruction of 


marriage. articles, is not, even in that court, ad- 


mitted to be any ſort of authority for the like 


conftrudtion i in the caſe of wills; unleſs i in cer- 
"5 | © tain 
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tain caſes where a will does not give the legal 


Caſ. temp. 
Talb. 20. 


eſtate, but only creates a truſt to be carried 
into execution. For indeed Lord Talbot, in 


the caſe of Lord Glenorchy and Boſwell, ſaid, 


the rule is not generally true, that in articles 


2 Atk. 583. 
in caſe of 
Bagſhaw v. 
Spencer. 


and executory truſts, different conſtructions are 
to be admitted; that the caſe of Papillon and 
Voice (hereafter cited) was directly againſt that, 
and ſeemed to him a very ſtrong authority for 
executing the intent in one caſe as well as in 
the other; and Lord Hardwicke carried the 
ſame opinion til} further in the caſe of Bag- 
ſbaw and Spencer, by exploding the diſtinction 
between truſts executed and executory, and 
conſidering all truſts as exeeutory. This 
brings us to thoſe caſes of limitations in iriſh, 
in deereeing the execution of which, the court 
of Chancery ſo far departs from that which 
would be the legal operation of the words li- 


miting the truſt, if reduced to a common law 


conveyance, as to conſtrue the words herrs 


of the body of ceſtui que truſt, although preceded 
by a limitation for life, as words of purchaſe 
pug not of limitation. 


Theſe caſes are ſuch, wherein it appears 4 by 
ſome clauſe or other, which is eſſentially re- 


* pugnant to the nature of an eflate-tail, that 


the maker of the deed or will could intend 


only an eſtate for life. ate 
* 


53S. of 2200 

As where A. deviſed. a ſurm of motiey to 
truſtees in truſt, to be laid out in lands, and 
to be ſettled on B. for life, tout impeack-· 

merit of waſte, remainder to truſtees ane their 
heirs during tlie life of B. to ſupport contin- 
gent remainders, remainder to the Heirs of the 
body of B. remainders over, with a power to 
B. to make a jointure. It was decreed that 
B. ſhould have but an eſtate for life in the 
lands ſo to be purchaſed; and Lord Chancel- 
lor Kiny declared the court had a power over 
the money directed to b&inveſted' in land: 

that the diverſity was between the will's paſſ⸗ 
ing a legal eſtate and leaving the eſtate exe- 
eutory, ſo that the party muff! come into the 
court of Chuncery, in order to have the bene- 
fit of the will; that in the latter caſe, the in- 
tention ſhould take place, and not the ſtrict 
rules of law. And in the caſe of Lord Gle- 
norchy and Bofville, Lord Nalbot afterwards 
adopted the very ſame diſtinction, between an 
immediate deviſe, and an executory ti where 
you muſt apply to the court for carrying it 
into execution. In the caſe of Lord Glenorchy 
and Boſville, the queſtion aroſe: upon a truit 
limitation to the iſſue of the body, after an eſtate 
for life to the anceſtor: which being materially 
different from a limitation to the heirs of the 


body, J omit the ſtate of that caſe here, as not 


ſo immediately applicable to the preſent pur- 
poſe. 


2 P. W. 471. 
Papillon wv. 
Voice. 


Lord Glenor- , 
chy v. Bot- 
ville, Caſ. 
temp Talb.3. 
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Spencer. 
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So in the caſe of Bag ſbaw and Spencer, where 


A. deviſed lands to five truſtees, their heirs 
and aſſigns in truſt, by rents and profits, /ale or 


mortgage, to pay his debts, Cc. and after pay- 
ment thereof, he deviſed the ſame eſtates to. 


three of the ſame truſtees, their executors, &c. 

for 500 years, upon truſt to pay his legacies, 
and an annuity of 2001. per ann. to his ſiſter 
for life, and after the determination of the ſaid 
eſtate for years, he deviſed the ſame premiſſes 
to all the ſaid truſtees and their heirs in truſt, 
as to a- moiety, to the uſe of T. his nephew for 
life, without impeachment of waſte, and after 
the determination of that eſtate, to the truſ- 
tees and their heirs during the life of T. to 
ſupport contingent remainders, and after his 
deceaſe to the uſe of the heirs of the body of T. 
lawfully begotten, and for want of ſuch iſſue, 
then to the uſe of his nephew B. for the term 
of his natural life, without impeachment of 
waſte, and after the determination of that eſtate, 
to the ſame truſtees during the life of B. to pre- 
ſerve contingent remainders, and after his deceaſe, 
then to the uſe of the heirs of the body of B. 
lawfully begotten, with like remainders to 
other nephews. | 


The firſt deviſee T. died without iſſue, upon 
whoſe deceaſe B. the next in remainder, filed 


his bill againſt the truſtees and all proper par- 
ties; 
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ties; praying, 33 other things, to be let 
imo poſſeſſion of a moiety of the eſtates; af- 
ꝛerwards B. dying pending the ſuit, his, widow. 


and deviſce brought a bill of revivor and ſup - 


Plemental bill, charging that B. in his life- 
time, by bargain and fale inrolled, conveyed 
this moiety of the eſtates to two perſons and 
their heirs, to make them tenants of the free- 


hold, and ſuffered a recovery thereof (in which 
he was vouched) to the uſe of himſelf in fee, 


and afterwards deviſed his ſaid moiety to his 


ſaid widow in fee, and died without iſſue. The 


general queſtion. between the parties was, whe+ 
ther an eſtate-tail or an eſtate for life. only, 
Pulled by the will of A. to B. | 


It was inffied 9 the plaintiff, that it was 


an eſtate tail, upon the general rule, that where 
lands are limited to a man for life, with a li- 


mitation in the ſame deed or gift to the heirs 
of his body, that this makes an eſtate- tail, and 
that a deviſe of lands in the ſame way paſſed 
the ſame eſtate; that the limitation was either 


a legal eſtate, or a truſt veſted or executed 


and not executory. On the other hand it was 
contended, that thoſe rules were artificial, not 
founded in juſtice, but for ſupport of the feu- 
dal tenures, and therefore the judges ought to 
ſhew themſelves aſtuti in ſupporting exceptions 
to fachrules, The Maſter of the Rolls however 

held 
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held it to be a truſt, and not a legal eſtate, 


but decreed that B. was entitled to an gfate- 


farl in the moiety ſo deviſed to him. 


Upon an appeal to Lord Hardwithe from 
this decree, he agreed that this deviſe was only 
a trult in equity; the deviſe being to truſtees 
and their. heirs, which carried the whole fee in 


point of law, and the deviſe to ſell being ſuf⸗ 


ficient to carry the fee, if the word heirs had 
been omitted; and therefore the whole fee be- 
ing in the ruflers, no legal remainder could 
be limited to B. and as to its being conſidered 
as an executory deviſe to B. (which it ſeems, _ 
had been contended at the bar) it was tao re- 
mote to be good in that view, being after all 
debts indefinitely paid, which, in point of time, 
might exceed a life or lives in being, or any 
other time allowed by law ; and beſides, in that 
caſe the recovery by B. being before the debts 
were paid, and conſequently whilſt the legal 
fee remained in the truſtees, B. could make 
no good tenant to the præcipe; and that would 
prevent its paſſing by B.'s will: for whatever 
made that recovery void, equally defeated the 
plaintiff's title, which made it neceſſary for 
85 plaintiffs to admit that all the deviſes ſub- 


| ſequent to that to the truſtees were truſts in 


equity. 


That 


EN 1} 

„That the main queſtion,, whether it. was, an 
equitable eſtate tail or for life only, depended 
on the conſtruction of the words. heirs of the 
body, whether they ſhould be taken as words 
of limitation or of purchaſe.— That, the. intent 
was clear that they ſhould be taken, as words 
of purchaſe, from the, clauſe without impeach; 
ment f waſte, and the limitation to. truſtees 
70 f. upport contingent remainders. That there 
were ſeveral caſes even at law, where they had 
been taken as words of purchaſe, as Archer's 
caſe ; that the words of limitation added there, 
and in all ſuch caſes, were only demonſtration 
of the intent of the teſlator in uſing, the firſt 
words. That the caſe of «Colſon and Coon; 
which was objected as an authority, that 
the interpoſition of truſtees to ſupport contin- 


Vice Colſon 
and Colton, 


inſia. 


gent remainders is not ſufficient to turn the 


ſubſequent limitation to the heirs of the body | 


into words of purchaſe, differed from the prin- 
cipal caſe; here being (in the principal caſe) a 
clauſe without impeachment of waſte ;. althe? 
hat might be thought of little weight ;, but 
the great difference was, that Tw1s.is a deyiſe of 
a truſt in equity, THAT of a mere legal eſtate, 
the words of which muſt be taken as they flood, ac. 
cording to the firit legal determination. . That 
here all the limitations were the direction of 
2 uſt, which the court was bound to carry 
pet? into 


* 
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into execution according to the intent of the 


teſtator. A7% ; : 8 tos 5 A 4 * 


— 


Ne. 


That as to ths bes 6 wulle exe- 
cuted and executory, the diſtinction had never 
been eſtabliſhed by any direct reſolution. That 
all truſts in notion of law are executory, and 
to be carried into execution by the court by 
ſubpœna. That if B. had himſelf come to 
have a conveyance” decreed him, the queſ- 
tion would have been, whether the court ſhould 
have inſerted truſtees to ſupport contingent re- | 


mainders, if they had not, they would have 
' departed from the words of the will; if they 


had, the remainder muſt have been to firſt, 
Sc. ſon and ſons in ſtrict (ſettlement; for other- 
wiſe there would have been no remainders 
to be preſcrvyed; and therefore, if the court 
muſt at all events depart from the words of 
the will, ſuch departure muſt rather be to 


ſupport than to fruſtrate the plain intent of the 
teſtator; for theſe reaſons Lord Hardwicke 


reverſed ſo much of the decree at the Rolls as 
gave B. an eſtate tail under the will. 1% 


It is ew this SG of Lord Hardwicks 
was grounded on the diſtinction between 
a truſt in equity and a mere legal eſtate ; he 
holding that in the latter the words mußt be 
taken as they ſtood, according to their tritt legal 
determination. | 


From 
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From the example of the court of Chance 

in the above caſes of truſt limitations, dme 
people, with more plauſibility than reaſon, 
have endeavoured to infer that the courts of 
law ſhould indulge the ſame latitude of con- 
ſtruction; aſſuming it as a principle, that there 
is no ſound diſtinction between the deviſe of a 
legal eſtate and a truſt.” But this is peritio prin- 
cipii; for J believe there is not a point in 
which our books more clearly and accurately 
agree than the diſtinction between 4 legal de- 
viſe and a truſt ; which appears as well from 
the caſes I have already mentioned, as from 
thoſe which T ſhall mention by and by. In 
the mean time, as to the ſoundneſs and reaſon 
of the diſtinction, ve are to conſider, that” 
truſts were the mere creatures of confidence 
between party and part, and totally diſtinct in 
almoſt every quality, from thoſe legal eſtates” 
which were the ſubjects of tenure. They were 
in their nature independent of tenure, and 
therefore not the objects of thoſe laws which 
were founded in the nature of tenure. They 
were rights ariſing ſolely out of the intent 
of the party who created them, and therefore 
ſuch intent could be the only guide in the exe- 
cution of them. Conſequently, when a court 
of equity, in certain caſes of truſt eſtates, de- 
viates from the rule above laid down, it does 
not in ſo doing depart at all from any rule of 

| law 
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law by which it was ever bounden: it only 
exerciſes that conſcience and diſcretion. to 


which ruſt eſtates were in their nature origi- 
U and . ſubject. 


And yet even the court of Chancery, in 
order to preſerve as near a correſpondence as 
may be between the rules of conſtruction, with 
regard to truſt- eſtates, and thoſe laws by which 


legal eſtates are conſtrued, conſiders itſelf as 


bounden, even in the caſe of truft-eftates, to 
decree according to the rule I have been 
ſpeaking of, wherever it can be done without 
manifeſt violation to the intention of the par- 
ties. 


As when one deviſed lands to four perſons 
for payment of his debts, and afterwards to 
the uſe of them and their heirs; and after- 
wards by codicil deviſed that his will ſhould 
ſtand, faving that 4. (one of the four devi- 
ſees in the will) ſhould have his ſhare for life, 
with power to make leaſes, remainder to the 
heirs-male of the body of A. remainder over. 
Now this was the deviſe of a truſt and 


5 executory ; and Lord Cowper conceived that 
it differed from an immediate deviſe, and that 


it was rather to be looked upon in the nature 
of an executory deviſe, to take effect after 
debts paid, which were conſiderable ;, or in 


1 6 


nature 
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nature of marriage articles : beſides, that the 
enabling A. to make leaſes, ſeemed to imply 
very ſtrongly 'that he was to have no power 
to diſpoſe of the inheritance. But the cauſe 
coming on before Lord Harcourt upon a re- 
hearing, he ſaid the caſe of a will a Herred from 
the ſeveral caſes of marriage - articles, in the 
nature of Which the iſſue were particularly. 
conſidered, and looked upon as purchaſers. 


That in caſes of a will, where the parties 


claim voluntarily, the teſtator's intent muſt be 
preſumed to be conſiſtent with the rules of 
law; that at law thoſe words would certainly 

create an eſtate-tail ; and it could not be infer- 
red (with any certainty) from the power of 
| leaſing, that no eftate-tail was intended; ſuch 
power being more beneficial than that given 
to tenant in tail by the ſtatute, and as the 


. debts were admitted by the pleadings to be all 


paid, the ſame conſtruction was to be made as 

ik there had been originally no truſt, .and fo 

decreed A. 's ſhare-to be conveyed to hm and 
the heirs-male of his OT, remainder over. 


go where e was a deviſe of lands to a 
truſtee in truſt to pay the rents and profits to 
S. for her ſeparate uſe for life, as if ſhe were 
ſole, and after her deceaſe to pay the ſame 
to E. her fon for life, and afterwards to pay 


the ſame to the heirs of his body, and for want 
of 


Garth wv. 
Baldwin. 


2V. ze y, 646. 


Vide 2 Ve- 
ey 657, 8 
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of ſuch iſſue, to pay the ſame to all and every. 


other fon or ſons of the body of S. begotten, 


Oc. Upon the queſtion whether E. was in- 
titi-d- to the lands in tail or for life only, 
Lord Hardwicke proceeded on this principle, 


vi. that in limitations of a truſt, either of a 


real or perſonal eſtate to be determined in that 
court, the conſtruction ought to be made ac- 
cording to the conſtruction of limitations of a 


legul eſtate, unleſs the intent of the teſtator 


or author of the truſt plainly appears to the 
contrary. He laid it down as a rule (he ſaid) 
that he was not, in a court of equity, to over- 
rule the legal conſtruction of the limitation, 
unleſs the intent of the teſtator or author of 
the truſt appears by declarations plain, that is 
by plain expreſſion or neceſſary implication, And 
upon this principle Lord Hardwicke decreed a 
conveyance in tail to B. of the real eſtate ſo 
deviſed —<£N. B. Upon this caſe Lord Hard- 
wicke, in conſidering the above caſe. of Bale 
and Coleman then cited at the bar, obſerved, 
that a tradition prevailed, that Lord Harcourt's 
decree in that caſe was afterwards affirmed by . 
Lord Cowver himſelf ; but he ſaid, that was not 
the ſact, though he ee it was afterwards 
cited before Lord Cowper, and that he ſpoke 
to that effect. And Lord Hardwicke laid, the 
cafe of Bale and Coleman had never been de- 
nied 
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nied to be law or a rule of that court, and thay 
bes cen it was right to adhere to it. 


But to ſupport the argument, that courts of. 
law ſhould give into the ſame latitude and free- 
dom of conſtruction as the court of Chancery. 
in reſpect to the limitation F am treating ot, 
it has been urged, as a ſtrange kind of incon- 
ſiſtency, that the fame limitation ſhould. bear 
different conſtructions on the different ſides of 
4 eftmimſter- Hall , that a man ſhould be tenant. 
in tail on one fide of the hall, by the very ſame. 
limitation, which, if he ſteps acroſs to the. 
other fide, will make him only tenant for life.. 
The objection ſounds ſpecious enough, but if 
we look to any thing further than mere words, 

it lofes 1 its whole force. 


It 18 not true that the conſtruction varies 
with the court; it is the different ſubject- 
matter of the limitation which occaſions the 
alteration in the conſtruction of it, and will 
occaſion the ſame difference of conſtruction. 
even in the very ſame court. The courts, of 
law and the court of Chancery have hitherto 
agreed in their conſtruction of the limitation 
in queſtion, whenever it reſpected a legal eſtate: 
the court of Chancery diſtinguiſhes between a 
legal eſtate and a truſt, and varies its conſtruc- 
tion accordingly; if the courts of law had 
been concerned with truſts, it is to be ſup- 

poſed 
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poſed they would have made the' ſame dif- 


tinction. Where is the inconſiſtency in allow- 
ing different operations to the ſame limitation, 
when applied to objects of ſuch different na- 
tures and deſcriptions as a truſt and legal eftare 


Oy are ? 


It is to be admitted, that the general rules 
of property reſpecting legal and truſt eſtates 
are the ſame, but the particular modes of con- 
ſtruing ihe limitations of them may vary. The 


conformity between the rules of property in 


legal and truſt eſtates, reſpects the allowed 
meaſure of the limitations, and not the mere 
conſtruction of them, as Lord Hardwick ob- 
ſerved in the caſe of Bagſbau and Spencer be- 
fore cited. The limitations of truſt eſtates 
cannot be carried to a greater length, or go 
further towards a perpetuity, than the limita- 
tions of legal eſtates; but it does not follow 
that the firſt may not be expounded more free- 


| ly, with more regard to the evident intent, 


and with leſs adherence to the legal import 
of techuieal expreſſions, than the latter. Nay, 
a diſtinction of that fort naturally ariſes from 
the different natures of a ruff and legal eſtate 
before explained. 


{ 


When a court of law, in certain inſtances, 


conſtrues the limitation ow a legal eftate differ- 
ently 
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ently from what the cout of Chancery would 
conſtrue” the fame limitation, if applied to a 
truſt-eflate, it does exactly what the court of 
Chancery itſelf lins uſed 0 do in the very f ſame 
cafe. | 


Thus where A. deviſed a ſum of money 
to truſtees in truſt, to be laid out in lands, 
and to be ſettled on B. for life, without 
impeachment of waſte, remainder to traſtees: 
and their heirs during the life of B. to ſupport 
contingent remainders, remainder to the heirs 


of the body of B. remainder over, with power 


to B. to make a jointure ; and by the ſame 


will deviſed lands to B. for his life without 


impeachment of waſte, remainder to truſtees, 
and their heirs during the Ii ife of B. to ſup- 
port contingent remainders, remainder to the 
heirs of the body of B. remainder over. Tho“ 
it was decreed at the Rolls, that an eſtate for 
life only paſſed to B. with remainder to the 
heirs of his body by purcſiaſe, as well in the 
lands deviſed, as in thoſe directed to be pur- 
chaſed. Vet upon an appeal from this de- 
Cree, Lord Chancellor King declared, as to that 
part of the caſe where lands were deviſed to 
B. for life, though ſaid to be without impeach- 
ment of waſte, with remainder to truſtees to 


2 F. W. 49 6- 


Papillon v. 


Voice. 


ſypport contingent remainders, remainder to 


the heirs of the body of B. this remainder was 
within 
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within the general rule, and muſt operate as 
words of Imitation, and conſequently create a 
__ veſted eſtate tail in B. and that the breaking. 
into this rule would occaſion the utmoſt un- 
certainty. But as to the other point, he de- 
clared the court had a power over the money 
directed by the will to be inveſted in land; 
and that the diverfity was where the will palſed 
the legal eſtate, and where it was only executory 
and the party muſt come to the court in order 
to have the benefit of the will ; that in the 
latter caſe, the intention ſhould take place, 
and not the rules of law; ſo that as to the 
lands 10 be purchaſed, they ſhould be limited 
to B. for life, with power, Sc. remainder to 
truſtees. during his life to preſerve contingent 
remainders, remainder to his firſt and every 
other ſon in tail-male ſucceſſively,” remainder” 
over. 


Here we obſerve, that in the very ſame caſe 
in the very ſame court, the ſame limitation 
received two different conſtructions when ap- 
plied to a legal and to a truſt. eſtate. Nor is 
there any thing extraordinary in giving differ- 
ent conſtructions to the ſame words in the 
ſame will, in regard of their application to ob- 
jects of a different nature, as may be ſeen 
1 P. V. 667. in the caſe of Forth and Chap- 
man. 2 P. W. 140. in the caſe of Harris 

| e and 
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and Hiſsap of Lincoln, and 3: Ak. = in x the 


caſe. of Sheffield v. Lord R 
. is obſerved, N in a 1 at ihe eat] 


of, P. Milliamss report of the caſe of Papillon 
and Voice, that though the above was Lord 


Chancellor King's opinion, yet the queſtion as 
to the land deviſed was given up, the plain 
utf having brought a ſupplemental bill, where- 
by it appeared that by his father's marriage- 
article he was intitled to an eſtate-tail. And 
Lord Hardwicke in the caſe of -Bagſhaw and 
Spencer ſays, that the opinion given by Lord 


Chancellor King in the caſe of Papillon and 


Voice, was a ſort of extrajudicial opinion; that, 


taking time to form his decree, he (Lord C. 


NW a. W-. 


478. 


King) ſaid, he had looked into the caſe of vide infra, 


Liſie and Grey, and ſeemed to be leſs clear as 
to the legal eſtate than before; but as the 
ſupplemental bill had brought a new right, 
he took care to expreſs that the direction to 
reverſe that part of the decree, &c, was ex- 
preſsly founded upon that ſupplemental” bill, 


which dane as if he wanted to avoid the 
| e 1149. 


8 5 


Now I muſt confeſs, that after the apple 
mental bill had diſcloſed a new right para- 
mount to, and which left no room for any 

right under the will, I don't ſee how the di- 


rection for reverſing the decree at the Rolls, 


H could 


p- 104. 


Vile 2 Ark. 
581. 1 Vez, 


Vide 2 Alk. 


576. 


Vid. « Ver. 


149. 
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could be expreſſed otherwiſe than as founded 
on . ſuch ſupplemental bill; i. e. on the new 


þ 6 thereby diſcloſed, the other beingentirely 


ſuſpended and removed by it; nor, therefore, 
am I ible to diſcover how the expreſſing the 


decree in that manner (there being no foun- 


dation for expreſſing it in any other) looked 
like an inclination to avoid the other point, 
or indeed how it was in his power not to. avoid 
that other point, ſeeing it was annihilated by 
the new diſcloſed right under the ſettlement. 
By the report in P. William, Lord Chancellor 


| King ſeemed to be clear in his opinion as 


to that firſt point whilſt it exiſted, and before 
the ſupplemental bill was brought, expreſſed 
his intention to reverſe the decree; as indeed 
was obſerved by the Maſter of the Rolls in 
delivering his opinion in the caſe of Bagſhaw 
and Spencer; who alſo obſerved, that there 
was another report in the caſe, where it was 
ſaid at the end of it, that in the caſe of Mil. 
liams and Brown, Lord King had declared he 
would reverſe. the decree. And it ſeems 
Lord Hardwicke himſelf, in the caſe of Bag- 
aw and Spencer, ſaid, that ſince the cafe 
of Coulſon and Coulſon, he would urge the caſe 
of Papillon and Voice no further than as an au- 
thority, that a 77u/{-eſtate by will ſo penned; 
ought to receive ſuch conſtruction as he was 
then ſpeaking of, and the court to direct a 
8 eb in which the court 
. was 
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was clearly warranted by former caſes, as in Vide infra, 
Leonard v. Earl of Suſſex, upon which caſe he P14. 


only obſerved, that if the deviſe had been of a 
legal eſtate, with ſych- cloſe not to alien, the 
ſons muſt have been tenants in tail, and there 
would be no operation from that clauſe ; and 
yet upon a truſt in equity it would turn them 
into tenants for life. The ſame diſtinction 
appears to have been taken in the ſame court, 
| in other caſes which I ſhall cite > hereafter, 


ily fact, therefore, it appears that the force 
of the argument drawn from the inconſiſtency 
of admitting different determinations upon the 
ſame limitation in different courts, really makes 
againſt that latitude of conſtruction in the 
courts of law, which it is intended to ſupport. 
For if the courts of law ſhould conſtrue the 
limitation of a legal eſtate, in the ſame manner 
as a Gurt of Chancery does the limitation of a 
truſt-eftate, the conſtruction of a court of law, 
and the coùrt of Chancery, would often differ 
with reſpect to the ſame limitation of a /egal 
eſtate; becauſe the_court of Chandery often 
conſtrues the limitation of a truſt- eſtate, dif- 
ferently from the ſame limitation of a ia! 
eſtate, Then indeed would the incomiſiſteney, 
now talked of, really exiſt, as the ſame limita · 
tion of the very ſame ind of eſtate, would 
| bear different conſtructions in different courts, 
unleſs the court. of Chancery ſhould be ſo far 
He ,' awaited 


{ Too } | . 
"affuated By" a ſpirit of complaiſance, as _ 
viate from 'its on "eſtabliſhed rules and diſ-— 


tinctions, in conformity to the nnn in- 
| novatitig diſpoſnion of another court. * 


But fürely no one will lay, that betcha we ö 
cburt of Chancery is not bounden by a rate, | 
. which in its flature and defign had no relation 1 
to the objects of that court's jurifdiction; N 
therefore a c6urt of law ſhall ceaſe to be 'boun- 
den by it, in their deciſions in caſes of a very 
"different kind, and which were the original, 
and have ever ſince continued, the immediate 
objects of that tile. The authority which can 
convert a court of law into a court of equity | 
in one inſtance, and aboliſn all diffinction be- 
tween legal eltates and truſts, may, (without. 
the abſolute aid of an act of parliament, ) com- | 


plete the plan of improvement | on our ancient 
laws, and tell us, there is no ſound diſtinction 

at all between dhe ſuppoſed objects ot᷑ the juri(- 
diction of the one court and thoſe of the other: 

for that a court of law and court of equity in 

this kingdom differ 'but'; in name. ". 


Some inſtances there are, even in ales at 
common law,. wherein the ſubſequent limi- 
tation to the heirs * the "body have been ſo 
3 qualified and cortected by other additiona 
N as to àmount to words of purchaſe, an 


nat o 


imĩtation; but 1 believe no caſe can 
— 5 be 


„ — þ 


or elſe by additional words. 


. 


be ſpund, before the. late caſe. af - Perrin, and 
late in the K. B. 136g ; where a perfect limi- 
tation to the „e,. or heirs of the body in the, 
plural number), unqualified by any, concomi- 
tant limitation to /n, daug/uters, or children, 
(by reference to which the general force of the 
word-heirs, &c. might be reſtrained). preceded, 
by a limitation of the legal eſtate, for life to the, 
anceſtor, in the ſame. deed, or will, has been 
determined; not, to veſt in that anceſtor, but, 


5 in the heir by purchaſe. Many cafes it is true 


are cited.th'prove.ſuch a determination, to have. 
been, no. uncommon thing. But, with. ſab- 
miſſion, I, apprehend it no difficult matter to 


_ ſhew, that no one of the caſes ſo cited comes 


up to the poſition. it is intended to ſupport. 


Upon examining the authorities cited in 


ſupport of the judgment in the caſe of Perrin 


and Blake, it appears that ſome of them are 
caſes of ruſt eſtates, therefore ſerve only to 
prove what is not denied ; in others, the word 
heirs is not made uſe of; but the limitation 


is by words which have not the ſame eſta- 


bliſhed legal import and extent, ſuch as the 
word rſſue or Jons, or other words of that leſs 
technical force; in others again, there is no 
limitation of the legal frechold to the anceſtor ; 
and I belieyt there is not one of them, in which 
the. words heirs,.or heirs H the body (in the plu- 


ral number) are uſed, wherein thoſe words are 


not reſtrained or qualified, either by reference 
Thus 


— 
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Cheek 8. Thus in the caſe of Cheek v. Day, or Clark 

—4 : _ v. Day, A. deviſed lands to her daughter for 

Abr. 417. life, and if ſhe ſhould marry after the death of 

(G.)pl.7. the teſtatrix, and have any heirs lawfully be- 

dee 4 gotten, then ſhe willed that her daughter's 

Nl fend n have the la after her dens Ber 

La. Raym. death, and the heirs of ſuch heir. It appears 
205. & Fitz- on 

Gibb. 24.) by the various reports of this caſe, that the 

Judges were much divided in regard to it. 

But Moor fays it was adjudged an eftate for 

life only in the daughter, though no judg- 

ment is entered upon the roll (as Fitz-Gibbons 

reports.) Now here we obſerve the limitation 

was to the heir (lawfully begotten) in the fin- 

gular number, and words of limitation were 

grafted thereon ; and indeed according to the 

above ſtate of the caſe, which is that deliver- 

ed by Hi- Gibbons, as taken from the roll, 

there is a limitation in fre grafted on the word 

heir, which carries this caſe till further from 

the point; for the limitation being to the Heir 

lawfully begotten could not give the fee-ſimple 

to the anceſtor, and an eſtate-tail in the an- 

ceſtor could not have anſwered the ſuperadded 


yords of limitation in fee to the heir. 


Archer's cafe, 80 in Arc her's caſe, the limitation was 
Rep. 66. 10 A. for life, and after to the next heir-male 
of A. and to the heirs-male of the body of 

ſuch next heir-male : here the deviſe to tha 

heir was a remainder veſting in him by pur- 

chaſe, becauſe the word Heir was in the ſin- 

gular 
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ales. number. preceded and diſtinguiſhed by 
the word neat, and followed by the words of 


limitation grafted on it. The caſe in Roll. 


cited by Lord Hale in the caſe of King and 
Melling, was a limitation to one for if « et non 
2 and after his death to the /n of his bo- 


dy; which was very different from a limitation 


to the heirs of his body; under the deviſe tothe 

Jens, the eldeſt could not exclude the reſt, as 
in a deſcent in tail, whereas under a deri to 
the heirs of tlie body, the eldeſt ſon muſt take 
previous to and in preference of the Tore: 


Again, where 4. conveyed by fine to the 
uſe of himſelf for life, remainder to the uſe of 
his firſt ſon and of the heirs-male of his body, 
with like limitations reſpectively, to his ſecond, 


third, fourth, fifth, and ſixth ſons, remainder to 


the right heir of A. to be begotten after the fixth 
ſon, and of hus heirs male; it was held the re- 
mainder was contingent, becauſe firſt limited 
diſtinctly to particular ſons ; beſides this re- 
mainder expreſsly excluded the firſt ſix ſons, 


and therefore it eſſentially differed from a limi- 


tation to the heirs of the body, which would have 
deſcended to the eldeſt fon firſt ; and it is furs 
ther obſervable in this caſe, that the limitation 


was not to the heirs in the plural, but to the 


right heir in the ſingular number, with words 
of limitation ſuperadded, as in gelen caſe 
1 Co, 66. | | 


1 Roll. Abr. 
8 1 
13. 


F Ventr. 230 


Palm. 359. 
Walker vv. 
Snow. 


80 : 


a #- 


2 Leve bs 
Rein. 278. 
Liſle v. Gray. 
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the ufe of himfelf for life, and after his de- 


ceaſe to the ufe of E. his ſon for life, and, af 


ter his deceaſe to the uſe of the firft fon of tie 
body of E. and the heirs-male of the body of 


ſuch Lit fon ; and for default of ſuch: ifſus, | 
to the uſe of the ſecond ſon of the body of E. 


aànd the heirs-male of the body of ſuch ſecond 
- fon, and for default of ſuch iſſue, to the third 


ſon of the body of E. and the heirs- male of 


ſuch third ſon, and for default of ſuch iſſue to 


the uſe of the fourth ſon of the body of E. 
and the heirs- male of the body of ſuch fourth 


ſon, and go ſeverally and reſpectively to every of 


the' htirs-male of the body of the ſaid E. and the 
Reirs-male of the bodies of ſuch heirs-male ac- 
rording to their ages and ſeniorities, and for de- 
fault of ſuch iſſue, remainder to V. &c. and 
A. alſo covenanted that if it ſhould happen 
that E. ſhould die without iſſue-male of his 


body lawfully begotten, that A. would then 
ſtand ſeized of the lands to the uſe, c. to raiſe 


. Portions for the daughters of the ſaid E. &c. 
E. after the death of A. ſuffered a common 


* F374 4 


recovery of the lands, and afterwards died 


: without iſſue; and after his deceaſe /F. the re- 


mainder-· man brought his ejectment in B. R. 


for the lands. The queſtion was, whether E. 


took an eſtate - tail, or only an eſtate for life 


under the limitation above ſtated. It was con- 

tended for the plaintiff Y. that the words and 

the heirs-male of the bodies of ſuch heirs-male made 
the 
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the heirs male to take by purchaſe, otherwiſe 
thoſe ſuperadded words were uſeleſs: that the 
words and ſo ſeverally ander epectively to every of 
the heirs-male, g. were words of relation, and 
ſignĩified /o as the heirs· male, viz. ſons took be- 


fore; that tranſlating the word ſo into Latin, 


it would be codem modo, as the four firſt ſons; 
and that the proviſo for charging the land with 
portions for daughters of E. if he ſhould: die 
without iſſue was unneceſſary, if E. was to take 
an eſtate- tail, by which he might do it with- 
out ſuch a proviſo. The court held the words 
and ſo, &c. to be words of relation, and gave 


— 4 judgment-. for the plainuff. Upon which 2 


writ of error was brought 1 in the . Exchequer- 
chamber, where it ſeems the judgment was af- 
firmed, as is obſerved by Judge Tracey, 1 P. 
W. go. who, it appears, had ſearched the re- 
cord, the reparts differing in that matter. 


Now it is evident that in both the caſes of 
Walker v. Snow, and Liſle v. Gray, the general 
import of the words heir or heirs, &c. was 
qualified, by reference to the preceding diſtinct 
and particular limitations to the firſt and cer- 
tain other ſons in tail, and alſo by words a li- 
mitation grafted on them. 


Again, where a deviſe was to „ . and his 

heirs law fully to be begotten, hat is to ſay, to 

has firft, ſecond, third, and every ſon and ſons ſuc- 
ceff vely, lawfully to be begotten of the body of the 

ſaid 


—— 2 
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Lawe v. Da- ſaid B. and the heirs of the body of ſuchirſt, 


vies. 


Second, third, and every other ſon and ſons ſucceſ-. 
" fovely, lawfully. iſſuing as they ſhould be in ſe- 
niority of age and priority of birth, the eldeſt 
always, and the heirs of his body, to be pre- 
ferred before the youngeſt and the heirs of 


his body, remainder over, Sc. It was adjudged. 


that B. took but an eſtate for life; for that the. 
ſubſequent clauſe was not contrary to the pre- 
ceding general limitation to B. heirs lawfully, 


to be begotten, but explanatory of what heirs, 


2 Ld. Raym. 
1561. 

1 Salk. 224. 
Ld. Raym. 
203. Lud- 
dington v. 
Kime. 


Sc. were meant. Not one of theſe caſes there- 
fore is analogous to the caſe of Perrin v. Blake, 
in which the general limitation to the heirs of 
the body ſtood entirely uncorrected and unex- 
plained by any kind of preceding or ſubſequent, 
limitation to ſons, daughters; or children in. 
any manner whatſoever. | 


In the caſe of Luddington v. Kime, where 4. 
deviſed land to B. for life without impeach- 
ment of waſte, and in caſe he ſnould have any 
I ue- male, then to ſuch. i ſue-· male and his heirs. 
for ever, upon a queſtion whether this ſubſe- 
quent limitation to the iſſue- male of B. made 
B. tenant in tail or not, it was held that it did 
not, but was a contingent fee to the iſſue-male., 
Now this was not only a limitation to the ues. 
male inſtead of. heirs, &c. but that limitation, 
was even accompanied by fuperadded, NAGY 


of 


( 0% 1 : 
of limitation in fee grafted on the words I ue 
male, which circumſtances carry this caſe quite 
out of the rule I am treating of. So the 


caſe of Backhouſe v. Wells was a limitation to 
dne for life only, and after his deceaſe to the 


1 Fq. Abr. 


184. pl. 2 
Backbone 


ue male of his body, and to the heirs-male of v. Wells. 


the bodies of fuck iſſue. Here alſo the word iſſue 
was uſed, and words of limitation were grafted 


on ny and it is to be remembered that the 


word iſſue itſelf even unattended with any en- 
grafted words of limitation upon it, is often a 
word of purchaſe, where the word heirs, (or 


even heir in the ſingular number) is not; for 


which vide Cro. Eliz 40. 1 Vent. 230. 2 Strange 

7 31. And in the caſe of Backhouſe and Wells 
it is obſerved, that Lord Chancellor Parker ſaid, 

had the words heirs male been uſed inſtead of 


ue male, the operation of the law would have 


been too ſtrong for the intention of the teſtator. 


In the more modern caſo of Doe and Lavning 
which was a deviſe of gavelkind lands, to A. 
and the heirs of her body lawfully begotten or 
to be begotten, as well females as males, and 
to their heirs and affigns for ever, to be divided 
equally, ſhare and ſhare alike, as tenants in 
common, and not as joint - tenants; it was held 
that the word heirs of her body did not operate 
as words of limitation, nor conſequently create 

on elne 1 in A. "yp here theſe words 
did 


2 Strange, 
731. | 
2 Ld. Raya. 
1440. 


2 Burr. 1106. 
Doe v, Lam 


ing. 


_ Vide infra, 
p- 112. 
Allgood v. 
Wühers, 
cited 2 Burr. 


1107, 
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did not ſtand independent and unqualified, but 
were corrected and explained, very expreſsly. 
by the words which followed and were coupled 
with them; the words. as well females as males, 
annexed to the words heirs of. the bady, were 
incompatible with and expreſsly broke the de- 
ſent, becauſe gavelkind lands cannot deſcend 
in that manner; and the deviſe expreſsly cre- 
ated a tenancy in common, which was impoſſible 
by deſcent, as that muſt have been in copar- 
cenery; and beſides there were words of limi- 
tation in fee grafted on the words krirs of the 
body, which could not have been ſatisfied by an 
* in the anceſtor. 


As to the caſes of Leonard v. R of Saler 
cited hereafter, and that of Allgood v. Withers 
in Chancery in 1735, (where A. conveyed. free- 
hold and leaſehold lands to truſtees in truſt 
to apply the rents and profits to C. for her life, 
and aſter her death to the heirs of the body of 
the ſaid C. and of D. and of E. and of F. their 
heirs, executors and aſſigns, in which caſe Lord 


Talbot held that C. took only an eſtate for life, 


and that her heirs took as purchaſers) as well 
as the caſe of Bagſhaw and Spencer above no- 
ticed, they were all caſes of truſts, and there- 
fore, like all other caſes of that deſcription, are 


'no authorities (even in the court of Chancery) 
for the conſtruction in caſes of legal eſtates; as 
1 conceive is ſufficiently proved by the ſeveral 


caſes 
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caſes'l have already cited, to ſhew the diftinc> 
tions taken, by the court of Chancery itſelf, 


between legal and rruſt.· eſtates, in regard to the 


force of that rule which I am-now treating! of. 


There are alſo two other claſſes of eaſes, 
which have been cited as authorities againit the 
force of the rule now in queſtion, the one con- 
fiſting of the caſes of Burchett and Durdunt, and 
Newromen and Barkham, and ' Beaumont and 


Long, (all noticed in a ſubſequent part of this 


eſſay) and other caſes where the anceſtor either 
iook only a eruſt. eſtate, or elſe no preceding 
freehold eſtate at all; the other conſiſting of the 
caſes of Peacock v. Spooner, and © Hodgfors v. 
Buſſry, (which are like wiſe conſidered in their 

oper place in this tract) together with others 


Ire the ſame kind, which relate to the truſts of a 


term, and have othing: to do with the cafe of 


an inerſtance. Of all theſe I'ſhall take no fur- 


ther notice in this place: for the queſtion is 
not, Whether the words heir of the body may 
not, under certain circumſtances, be taken as 
words of purchaſe; but, Whether thoſe words, 
ſtanding perfect independent and unexplained, 
and preceded by a limitation of the {egal free- 


Vide infea. 


Vide mia. 


hold to the anceſtor in the ſame will, have 
ever been conſtrued words of purchaſe ?. After 


the obſervations -I have been making, upon 
the ſeveral rules above cited, I conceive no 
- one of theſe caſes can be fairly urged, in ſup- 


Port 


Blake. 


Perrin . 


K mo } 


port of: an- affirmative anſwer to this queſtion; 
and as to all thoſe other caſes wherein the legal 
freehold is not limited to the anceſtor, they are 
2 foreign to the point in queſtion. 


| Where is the man des would not have con- 
cluded (there ſurely is no one who could not 


have wiſhed) that the ſeveral caſes in which 


this point had fo often been agitated, and fo 
repeatedly determined, had ſettled the law in 
regard to it, ſo as to enable gentlemen of the 


profeſſion to form ſome. probable conjecture 
at leaſt, if not opinion, reſpecting the merits of 


any. queſtion of this nature, upon which they 


might be applied to for their advice? And 


how much is it to be regretted, that a caſe 
ſhould ever ariſe of fo unfortunate a complexi- 


on, as to induce. the court of King's Bench to 


explode ſo natural a concluſion, and to fruſtrate = 
ſo reaſonable a with? The caſe J am alluding 
to is that of Perrin and Blake, before that court 
in the year 1769; a caſe directly in point, and 
wherein that court delivered a judgment, which 
ſeemed to over-rule and ſuperſede all autho- 
rities and precedents, and to aſſume the air of 
authoritative repeal of all former opinions and 
ee upon the ſame point. 


The caſe was his. one WW. Williams ſeized in in 
fee of a plantation in Jamaica, deviſed in the 


+ opts words: Should my Wife be enſient 
| | 7 ; with 


ß) w#- 
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with child at any time hereafter,” and it en 
fetnale, I give and bequeath unto her the ſum 
of 20001. c. and if it be a male, I give and 
bequeath my eſtate, real and perſonal, equally 
to be divided between the ſaid infant and my 
ſon John Williams,” when the ſaid infant ſhall 
attain the age of twenty-one.” Item, It is my 
intent and meaning, that none of ny *children 
ould ſell or diſpoſe of my eſtate for longer time 
than · is life, and to that intent 1 give, deviſe, 
and bequeath all the reſt and reſidue of my 
eſtate to my ſon Jon Williams and the fait 
infant for and during the term of their natural 
lives, the remainder to my brother-in-law 5 — 

and his heirs for and during the lives 
"ſons John Williams and the ſaid infant, thin =4 
mairider to hie heirs of the body of my ſaid ſons 
John'Williams and the ſaid infant lawfully be- 
gotten or to be begotten, the remainder tomy 
daughters: &c.” No other ſon was born, and 
che queſtion was, *what eſtate "RN "Wi lame 

took under this war * 
ts, Yeatnah : | 

Had this Wine a of a wand W hs 
court of Chancery, it may be preſumed, would 
have conſtrued it an eſtate for life in J. W. upon 
the clauſe expreſſing the teſtator's will, that 
his ſons ſnould not convey a greater intereſt 
than for their lives. But as it was the limita- 
tion of a legal and not a truſt- eſtate, the court of 
Chancery itſelf (in conformity to its own eſta- 
diſhed diſtinctions above explained) we muſt 
conclude, 


z Vern. 5 6 


Leonard . 


Earl of Suſſe x. 
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conclude, would have decreed it an eftate-tail 
in F V. Could this be queſtioned, after the 
caſes I have before cited, the ſeveral caſes 


which I am now about to conſider would put 


it entirely out of doubt. 


+ 


Indeed there is one very particular caſe which 


gots directly to this point, I mean the caſe of 


Leonard v. The Earl of Suſſex, where A. deviſed 
lands to truſtees and their heirs, for payment of 
debts and legacies, and then to convey one 
moiety of the reſidue to H. and the heirs of his 
body by a ſecond wife, and in default of ſuch 
iſſue to her ſon F. and the heirs of his body, re- 
mainder over; taking ſpecial care in ſuch ſettle- 
ment, that it never be in the power of either of 
my ſaid ſons F. or H. to dock the intatl of either 
of the ſaid moieties given them during their or 
either of their life or lives : now reſtraining the 
fons from docking the intail, was exactly the 
ſame thing as reſtraining them from conveying 
a greater intereſt than for their lives: for with- 
out docking the intail it was impoſſible they 
ſhould convey any greater legal intereſt; yet 
the court of Chancery there held, that if it had 
been a legal inſtead of a truſt limitation, the 


ſons would have been tenants in tail notwith- 
ſanding that reſtriftive clauſe. And Lord 


Talbot afterwards in the caſe of Lord Glenor- 
chy v. Boſwell (aid, that in the eaſe of Leonard 
v. 'T he Earl of Suſſex, had it been by act exe- 
cuted 
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cuted, it would have been an eſtate-tail, and Caſ. Temp. 
the reſtraint had been void; but being "Sing 
executory truſt the court decreed according to 
the intent, as it was found expreſſed in the 
will. And ſo likewiſe Lord Hardwicke, in 2 Alk. 581. 
the later caſe of Bagſhaw v. Spencer (before 1 Vezey 149. 
cited) faid, that if the caſe of Leonard v. Earl 
of Suſſex had been a legal eftate, the ſons would 
have been zenants in tail; but in equity upon 
a truſt-eſtate, the clauſe for interpoſing truſ- 
tees, Sc. governed the whole caſe. 


But notwithſtanding all this, the ſtronger 
diſcernment of the court of King's-Bench in 
the caſe of Perrin v. Blake; told them, that 

thoſe diſlinctions were too refined and nuga- 
tory, and ought not to be aboliſhed, how- 
ever they might Have ſuited the narrow ſtrict- 
neſs of preceding times. And thongh it is 
true, that theſe very diſtinctions had hitherto 
been received and adopted even by a court of 
| equity itſelf, it was nevertheleſs impoſſible to 
reconcile them, in any degree, with that enlarg- 
ed and more enlightened ſtile of doctrine, which, 

at this period, 10 eminently diſtinguiſned the 
deciſions of the court of King's. Bench; nothing 
therefore remained but to explode theſe old illi- 

beral diſtinctions, by ſome ſolemn reſolution di- r 

4 rectly in point; and accordingly the court of 
X King's-Bench adjudged that J. Williams took 
only an eſtate for life under the deviſe inqueſtion. 
| A n 


Burchett 
9. Durdant. 


2 Ventr. 311. 
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It is true, indeed, that the late Judge Tate, 
(a very reſpectable authority) who then filled 
a ſeat on that bench, oppoſed the deciſion with 
great depth of learning and ſolidity of argu- 
ment; but unfortunately his arguments were 
drawn from ſources much too antiquated to 
meet with the attention, which many people 
converſant in theſe matters, are even ſtill ſo 
old faſhioned as to think, they merited. 


Singular however as the opinion of Judge 
Yates was in the court of King's-Bench, it after- 


wards appeared, that the majority of the judges 
in the Exchequer-chamber were influenced 


by the ſame ſtrict attachment to old eftabliſhed 
rules of law; and accordingly reverſed the 
new deciſion of the court of King's-Bench, 
and thereby reſtored the venerable uniform 
train of preceding judgments upon the ſame 
point, to its former authority. I ſhall there- 
fore conſider thoſe judgments as once more 


intitled to our attention, and accordingly pre- 


ſent the reader with a conciſe view of them. 


The firſt caſe I ſhall mention, was a-deviſe of 
land to a truſtee, and his heirs, during the life 
only of A. upon truſt, to permit and ſuffer &. 


during lus life to receive the rents and profits, 


without impeachment of waſte, and after the 
deceaſe af A. then to the heirs-male of the body 
a ek. of 


————— - 
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of A. now living, and to ſuch other heirs, male, 


and female, as he ſhould afterward have of his 


body. In that caſe it ſeems the firſt queſſion 


was, whether the eſtate for life did not execute 
in A. by the fiatute of uſes, for if fo (ſays the 
reporter) he would be ſeiſed of an eſtate- tail. 

But the court reſolved the fitſt limitation was 
a truſt, and not an eltate executed. Now this 
was a point the court had no occaſion to have 
entered into, or have given any reſolution upon, 


if the other and principal point, of the ſubſe- 
quent limitation's veſting or not in the anceſtor, 


had not depended upon it: therefore it follows, 
that if the eſtate for life had been executed, 


and not a mere 7ruſi-eſtate, the ſubſequent li- 


mitation would have veſted in the anceſtor, not- 
withſtanding the ſtrong intention of the teſ- 
tator to the contrary. * 


So where a teſtator, by his will, deviſed lands 


to truſtees and their heus, and declared that the 


ſaid truſtees and their heirs ſhould ſtand ſeiſed 
of the lands to the uſes, intents and purpoſes 
therein after mentioned, that is to ſay, to the 
intent and purpoſe io permit and ſuffer A. to. 
receive and take the rents and profits for and 
during the term of his life, and after his deceaſe * 
ſhould ſtand ſeiſed of the lands to the u/e of 


the heirs of the body of A. remainder over; with 


a proviſo, that the ſaid truſtees and the ſaid A. 
* make a jointure for his wife; the quel- 
„ tion 


Broughton 

V. Langley, 
2 Ld. * 
873. 

2 Salk. 679. 
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tion was, whether A. had an eftate-tail exe- 
cuted or not? And it was adjudged he had. 
For Holt C. J. ſaid, that this would have been 
a plain truſt at common law, and what at 
common law was a truſt of a N or an 
inheritance, is executed by the ſtatute, which 
mentions the word zruſt as well as uſe, And 
it was held that a power to make a jointure 
does not neceſſarily exclude an eſtate tail, be- 
cauſe as tenant in tail cannot make a jointure 


- without diſcontinuing or barring the intail, ſuch 


power has its uſe. And Holt in this caſe denied 
the caſe of Burchett and Durdant to be law. 


Now, though the power of making a 
jointure is itſelf, perhaps, not a ſufficient 
ground upon which to deny that conſtruction, 
which gives an eſtate- tail, yet the circumſtances 
atterfding that power in the preſent caſe, ſeem- 
ed to be very ſtrong againſt an eſtate-tail, that 
power being made to depend upon the conſent 
and concurrence of the truſtees, and they be- 


ing required to join in the executing it, and of 


courſe in the conveyance for that purpoſe; 


' Which ſeems to have been an evidence of the 
;\eſtator's intention, that the eſtate ſhould re- 


main in them, and conſequently that he did 
not intend A. ſhould take any legal eſtate at 
all, much leſs an eſtate-tall. But, however, 
the ſtrength of the general rule prevailed 
againſt theſe arguments of intention. 


So 
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So where one bequeathed the ſurplus of his Legate v. 


perſonal eſtate to be laid out in lands, to be 


ewell. 


ü P. W. 87. 


ſettled on B. his nephew for life, and after his 1 Eq. Abr. 
deceaſe to the heirs male of the body of his faid 39+ 


nephew lawfully to be begotten, and the hetrs- 


male of the body of every ſuch heir-male ſe verally 


and ſucceſſively as they ſball be in priority of 


birth, every elder and the heirs male, of tus body 
to be preferred to every younger ; and for want 


of ſuch iſſue to his Brother C. for his life, and 
after his deceaſe to the heirs-male of his body 
begotten, c. B. upon a bill brought by him 
againſt the executor, to which C. was no 
party, obtained a decree to have the money 
paid to him, inſtead of being laid out in a 
purchaſe, ſuggeſting that if the money was 


to be laid out in a purchaſe, he was to be 


made tenant in tail of the land by the ſaid 
will, and might immediately bar it ; he after- 
wards died without ifſue, and thereupon C. 
brought his bill for an account of the eſtate, 
alledging that B. was not to have been tenant 
in tail. Upon this queſtion it was contended, 
on the behalf of C. that it was evident from 
the frame of the will that B. was intended to 
be only tenant for life, and not to have power 
to bar his iſſue; and then a court of equity 
would decree it to be ſettled according to the 


intent, and the caſe of Leonard v. Earl of Suſſex - 


was cited. On the other ſide it was inſiſted, 
that if the latter words in this will (and to the 
heir - 


- 
2 _— 7 _ OO 


2 14. Raym. 
1437. 


Goodright | 


V. Pullyn, 
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leirs nale of the body of every ſuch heir- 
male, Sc.) ſighify any thing, it is no more than 
what was included in the firſt, and then ex- 
preſſio eorum que tacite inſunt nihil operatur. 


Lord Cowper ſaid, there having been a decree 
already in the caſe, it muſt depend on what it 


was at law, and he was inclined to think the 


judges there, might take it as an eſtate- tail; 
he therefore directed a caſe to be made for the 


opinion of the judges of K. B. upon which three 


judges againſt one held that it was an eſtate- 
tail. Though P. Williams fays the parties 
agreed, yet in (1 Vez. 507.) Lord Hardwicke 
ſays that Lord Cowper thought himſelf bound 
to agree with the three judges, and ſo de- 
creed. 


So Where a teſtator deviſed lands to V. for 
his life, and after the deceaſe of the ſaid V. he 


deviſed the ſame unto the heirs of the body of 


the ſaid N. lawfully to be begotten, and his 
heirs for ever; but if the ſaid N. ſhould hap- 
pen to die without ſuch heir-male, then he de- 


viſed the lands to B. Sc. The quettion was, 
| whether N. took an eſtate tail or for life only 


by the will? It was contended on one fide, 
that the teſtator intended only an eſtate 


for life, by his deviſing it to him expteſsly 
for life; and then here were the ſuperadded 


words, his heirs for ever engrafted on the words 
heirs males that though mers words heirs males 


were 


Li; 19> ] 


were in the plural, yet the ſubſequent We 
his and for default of ſuch heir. male qualified 
them, ſo as to make them ſignify the ſame 
thing as next keir-male in Archer's caſe. But 


however the judges were all unanimous in 


opinion, that V. took an eſtate tail, that the 


rule was ſettled fo firmly that 1t' was. not to be 
diſputed, They held that the ſubſequent 


words his and if he dies without ſuch heir- 
male, were not ſufficient to reſtrain and- alter 
ihe operation of the words heirs male, and fo 
qualify them as to make them a deſcription of 
the perſon ; and they all agreed that the opera- 


| tion of plain and clear words, and a ſettled rule 
of law, ſhould not be defeated or broke into 


by uncertain or doubtful Words, 


80 in a caſe before the council in 1730, 
(at which Lord Raymond and Lord C. J. Eyre 


were both preſent) upon an appeal from Bar- 
badbes, wherein the teſtator deviſed to L. for life 
then to the heirs of the body of L. and their 


heirs, and if ſhe died without ſuch heir of her 


body, then over. This was holden to be an 


eſtate- tail | in L. 


So where lands were deviſed to truſtees and 
their heirs in truſt to convey them to the uſe 
of D. for her life, without impeachment of 
waſte (voluntary waſte in houſes excepted) 


remainder after her death to her huſband for 


te, 


Morris v. 

Le Gay, 
cited 2 Burr, 
1102. 


Lord Glenot- 
chy v. Boſ- 
ville. 

Caſ. Temp. 
Talb. 3. 
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life, remainder to the Iſſue of her body, remain- 
der over. Upon the queſtion whether D. 
became intitled to an eſtate in tail or only for 
life under this deviſe ? Lord Talbos ſaid, he 
ſhould upon the firſt queſtion make no diffi- 


culty of determining it an eſtate tail, had it 


been an immediate deviſe. Now in this caſe 
the ſubſequent words were iſue of the body, 
inſtead of herrs of the body, which puts Lord 
Talbot's opinion in favour of the general rule, 
in a very ſtiong light, when we conſider that 
the word iſſue is not fo appropriated a word of 
limitation as the word herrs, as I have obſerved 


in a preceding page. 


So in the caſe of Papillon and Voice, which 
I have before cited, where lands were deviſed 
to B. for life without impeachment of waſte, re- 
mainder to truſtees and their heirs during the 
life of B. to ſupport contingent remainders, 
remainder to the heirs of the body of B. re- 
mainder over. Lord Chancellor King agreed 
that the intent was plain to give an eſtate for 
life only, with a contingent remainder of the 
inheritance, upon the clauſe appointing truſtees 
to preſerve contingent remainders; yet held, 
that this remainder was within the general rule, 
and mult operate as words of purchaſe, and 
conſequently create a veſted eſtate- tail in B. 
and that the breaking into this rule would 
create the utmoſt uncertainty. 


Again, 


1 2 1] 

A Ping in the caſe of uli and Caulſon 
in Chancery, which was a deuiſe to C. for life, 
remainder to A. and B. and their heirs to ſup- 
port contingent remainders during the life of C. 
remainder to the heirs of the body of C. law- 
fully begotten. - Upon a queſtion, whether C. 
took an eſtate tail or for life, a caſe was ſtated 
for the opinion of the judges of B. R. who all 
certified that an eſtate- tail in remainder veſted 
in him.— Here it was the intent of the teſtator 
to give only an eſtate for life, if he meant any 
thing by the iaterpoſition of truſtees to ſup- 
port contingent remainders; for if he did not 
intend ſuch an eſtate, as might determine 
by forſeiture or otherwiſe in C. s life-time, there 
was no room for the eſtate to truſtees during 
the life of C.; and unleſs he meant that the 
heirs of C. ſhould take by purchaſe, and not 
by deſcent, there were no contingent remain- 
ders to be ſupported. (A) 

So 


* 


(A) The reader, moſt probably, will think the deter- 
mination in the caſe of Coulſon and Coulſon, was ſuffi- 
cient to have cloſed the queſtion, and removed all 
ground for, any further Giſputes upon the ſame point. 
And indeed both the bench and the bar ſeem to have 
acquieſced in this opinion, till the judgment of the 
court of King's Bench, in the caſe of Perrin and Blake, 
"Tipped up the matter again, and opened new ſources 
of uncertainty, diipute; and litigation, by reducing the 


point 


2 Str, 1128. 
2 Atk. 246. 
Coulfon w. 


Coulſon. 


111 I: 


Sayer w. So in a ſubſequent caſe of Sayer and Maſter- 
Maſterman. an in Chancery in 1757, before the lords com- 
miſſioners of the Great Seal, Willes, Smythe, and 

IM ilnot, where there was a deviſe in the follow- 

ing words, vr. And in caſe I die, not 

leaving iſſue born at the time of my death, 

or en ventre ſa mere, which ſhall afterwards 

be born alive, I do further give and 2 5 

e alter the death of the ſaid wife, to my bro- 

ther E. S. all thoſe my ſeveral eſtates or 

farms at, Sc. during his natural life, with 

| „e power of making any jointure or jointures 
upon any woman or women he (ſhall marry, 

and after bis deceaſe to ſuch child or chil- 

ious dren 
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point to a queſtion of diſcretionaty conſtruction. That 
the bench in general conſide red the caſe of Coulſon, and 
Coulſon as 'a rulingsauthority, appears as well by the 
-© deciſion in the ſubſequent caſe of Sayer and Maſterman, 
as by the reverſal in the court of Exchequer-chamber, 
of the judgment given by the court ef King? s-Bench, 
in the caſe of Perrin and Blake. And that the ſame opi- 
nion influenced the bar in general, I am induced to be- 
lie ve, as well from the ſentiments I have heard many 
eminent counſel] expreſs in regard to the matter, as from 
the peruſal J have been favoured: wich of, what I: am 
told are, the copies of the opinions of ſeveral of the 
greateſt lawyers of the age, whole names, it appear, 
thoſe copies bear; ard which opinions, I am informed, 
(as the copies themſelves indeed import) were given 
upon the ſame deviſe, which was the ſuhject of the 
. - Queſtion, in the caſe of Perrin and Blake. , 
X All . 


(eas ! 
« dren as ſhall lawfully be begotten. by him, 


„the males however to be preferred before 
* the females, and they to ſucceed according 


© to their births; and in truſt” to preſerve 


ee the contingent remainders from being barred 
© during the life of the ſaid E. S. I do give 
the ſaid ſeveral eſtates and farms to my 
dear friend Dr. J. R. and after the de- 
© ceaſe of my ſaid brother, and on failure of 
* iſſue as aforeſaid, I give the ſaid ſeveral 
+ eſtates and farms to my loving brother 
6. S. and rhe heirs of us body, the males hav- 
© ing preference as aforeſaid, and ſucceeding 
according to their births, and to preſerve 


_—_ GI — „ — Mt A 


All theſe opinions (if the copies which I have ſeen 
ſpeak true) concur in giving an eſtate- tail to J. Williams ; 
among theſe Copies, I have ſeen ſome of an opinion, 
which if really given by the great perſon. to whom it is 
aſcribed, and whoſe names the copies bear, cannot be 
mentioned without the utmoſt reſpect; for it is ſaid to 
bave been given by the preſent Chief Juſtice of the court 
of King's-Bench, he being then his majeſty's ſolicitor - 
general 5 and therefore I dare not aſſume the liberty 
of communicating the purport of this opinion to the read - 


er in any more compendious terms, than the very words 


of the copies which I have ſeen, which are as follow: 


Upon the authority of the caſe of Coulſon and Coulſon, | 


though 1 am aware how far the expreſſion here . differs 
from that caſe, I think the remainder to the beirs of the 
body of John wil! operate as a limitation to him in tail, 
which by a recovery propeſ ly ſu 1 he may deck. 

oth Apr. 1747. | W. Murray, 


66 the 


\ 


; 
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u the contingent remdinders freim bein g barred. 
„during the life of the ſaid G. S. I give the ſaid 


„ eftates and farms to my ſaid friend Dr. R. 


Land on failure of iſſue of the faid G. S. I 


„ give the {aid eſtates and farms to my ſaid 
* niece M. C.“ E. S. died without iſſue. 


The queſtion was, whether G. S. took an 


King v. 
Burchel, cited 
2 Burr 1103. 


Goodright 
My Wright, | 
1 P. W. 397. 


eflate-tail or only an eſtate for life under the 
ſaid will? And the court determined that he 


took an eſtate- tail. 


In another caſe before Lord Keeper Henley 
in 1759, where a tefiator deviſed lands to 


J. H. for his life, then to the heir-male 


of 7, H, and his heirs, and for want of 
ſuch iſſue then over. It was held that J. Z. 
took an eſtate-tail, notwithſtanding the word 


heir male was here in the ſingular number, and 
attended with 2 ra words of limitation 


in fee. 


Laflly, I ſhall mention one more cale, tho” 


prior in time to ſeveral already noticed; 


which was a deviſe to A. and his iſſue, remain- 


der to B. and his iſſue, remainder to the heirs 


of A.—A. died in the life-time of the teſtator, 
and it was adjudged by the whole court, that 


the heirs of A. took nothing, becauſe the word 
heirs was a word of limitation ; the words of 


Lord Chief Juſtice Parker, in delivering the 
opinion of the court upon this caſe, are re- 
markable : 


C125 J 


markable:: And thus (ſays he) has the law 
<« been. long clearly ſettled. as to this point. 
« ever ſince Brett and Rigden's caſe; but on 
4e this occaſion I have been the larger in deli- 
« vering the judgment of the court, becauſe 
&« of ſore late endeavours to invalidate this rule, 
„ which by the way may make it proper to 
„ obſerve, that the altering ſettled rules con- 
cerning property, is the moſt dangefous 
„ way of removing land marks.“ 


I doubt not that the reader's curioſity is 
on the ſtretch, to learn, upon what principles, it 
was poſſible to get rid of ſo ſtrong a ſyſtem of 
authorities as the foregoing. And, I confeſs, I 
know no other way of abating his wonder upon 
this occaſion, than by directing his attention to 
that extraordinary liberality of ſentiment which, 
at this period, had diffuſed itſelf through the 
_ court of King's-Bench, and taught the majority 
of the Judges there, to reaſon and decide, 
upon grounds of a much larger ſcale, than 
had before found reception within the 
rigid illiberal pale of Weſtminſter-hall. Old 
caſes, it could not be denied, did very well 


for old times. But did not thoſe caſes and 


thoſe times keep equal pace, and both grow 
antiquated: together? New times called for 
new deciſions. In other ſciences we find 
that every age produces its own diſco- 
veries, and detects the errors of preceding 

| times; 


| 
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times; and why is the ſcience of the law to 
be the only ſtationary branch of human know- . 
ledge?. Is not that likewiſe incumbered with the 
errors of paſt ages which call for the correc- 
tions of modern ingenuity? The herd of man- 
kind, it is true, do well to adhere to old rules, 
for want of capacity to ſtrike out better. But 
men endowed with ſuperior talents are to look 
higher; and inſtead of betraying a ſupineneſs 
of ſpirit by a ſervile attention to n. 
they are to exert their abilities in the great 
field of improvement, and diſtinguiſh them- 
ſelves by their activity in reprobating the quaint 
tenets of their forefathers, and introducing new 
doctrines more ſuitable, to the improved policy 
of their later times. In this manner they will 
moſt effectually purſug the laudable ambition, 
of founding an original merit in themſelves, for 


| proauos eo que non on fectmus a 
Vis ea noſtra voco — — 


It is to 8 this nature, we are to 
have recourſe, in order to moderate our ſur- 
prize, when we are told, that in the caſe of Per- 
in and Blake, the court of K. B. expreſsly 
held, that precedents are in general to be diſ- 
carded, for that they ſerve only to confound, 
and that every caſe ought io ſtand upon its 
own bottom; that wherever an old maxim, the 
policy of which had ceaſed, could juſtly be 


| parted from, it ought to be done; and that 


every 


LI 


every thing which favours of ancient ſtrictneſs, 
ought to be diſcountenanced and exploded. 
Such, I am informed, was the language of that: 
court in delivering their opinion upon that caſe ;;/ 


and ſuch, I conceive, are the only ideas Which 
could dictate the judgment then pronounced. 
; 1 3% 1. THE 3 > 1 H8 e LAST. JO] 

It is true, that, in the arguments upon the 
caſe of Perrin and Blake, it was inſiſted, that ſe- 
veral of the caſes, which I have before obſetved 
to have been cited in ſupport of the determi- 
nation in that caſe, were inſtances of the words 
' heirs of the body having been taken as words of 
purchaſe; and that, as to the caſes cited in ſup⸗ 
pott of the rule, all thoſe wherein there was 
no limitation to truſtees to ſupport contingent 
remainders, were not ſtrictly applicable to the 
- queſtion ''in that caſe ; that the intention 
was plain to make the heirs of the body take 
by purchaſe; the caſes adduced, wherein they 
had been admitted to take as purchaſers, 
proved there was nothing contrary to law in 
ſuch intention, and therefore fuch intention 
ought to be effeuated. | e 
. FE wid? bh 

„Bub t upon this ſort of arguments, we are to 
obſer ve, that in regard to the cafes wherein the 
words heirs of the body were admitted to operate 
as words of purchaſe, there is not one of them 
that falls within the literal extent of the rule; 1 
which, I conceive, ſufficiently appears, from the 
een [ are __ in my examination 
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95 they hall, be words ” i Woe at 
proves nothing in regard to the. legaliy. of, 
ſuch conftruCtion, i in another caſe which, wants 
: every one of the circumſtances, that took thoſe 
. caſes out of the. extent.of that rule. And as 
10 the caſes, which want the limitation 10. the 
truſtees to ſupport contingent remaingers, . not 
being applicable to the queſtion, in the caſe 
of Perrin and Blake, it muſt be, Allowed, + that 
| many at leaſt of thole. caſes, contain; ſtrong 
1 arguments of intention (as ſtrong, Perhaps, 


_ as that of limiting an eſtate to truſtegg io. ſup- 


port contingent remainders) that the, heirs. of 
"the body ſhould take by purchaſe; andi there- 
fore. ſuch caſes directly apply to prove his ge- 
neral poſition, ar. that in thoſe caſes to;which 
the rule of law, now. under conſideration, ex- 
tends, that rule is ſufficiently ſtrong, to con- 
2 kde plain intention. 
ara Hed 
ede — -rrawwing. to. any other 
\ caſes... why are not, the authorities of, the 
. three..caſes, of Papillon, and Voice, Coutſon,and 
.. Coulſon, and Sayerand Maſter mau, in every one 
of which there Was 4 limitation to- truſtees 
to ſupport contingent remainders, ſufficient to 
rule the caſe of Ferria and Blake? And in- 


deed upon examining the matter, the limita- 
4 tion 
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tion in theſe caſes to truſtees to ſupport contin- 
gent remainders, ſeems to ſet the force of the 
two arguments upon the intention, and uponthe 


teſtator's being ops concilu, in direct oppo- 
ſition to each other. For if we ſuppoſe the 


teſtator acquainted with the neceſſity and uſe, 


of limiting an eſtate to truſtees to ſupport 
contingent remainders, it ſcarcely ſeems rea- 


ſonable, to ſuppoſe him unacquainted with the 


legal nature and force, of a limitation to the 
heirs of the body after a preceding eſtate for 
life: and then as we cannot ſay he is 7mps con- 
cilii, there exiſts no pretence for conſtruing his 
words otherwiſe than according to their legal 


import and operation. On the other hand, if 


we admit he did not underſtand the uſe or in- 
tention of the limitation to truſtees to ſupport 
contingent remainders, but only uſed it be- 
cauſe he had feen it uſed in ſome other will 
or ſettlement, then no particular intention can 
be inferred from his inſerting that clauſe. 


It may, indeed, be admitted that thoſe who 
ſhall argue againſt the ſtrict obſervance of the 
rule I have been ſpeaking of, may ſometimes 
chance to have the intention of the teſtator on 
their ſide; but let them conſider whether a rule 
of law, inviclably obſerved for more than three 
hundred years paſt, can ever be a decent ſacri- 
fice to the preſumptive conſtruction of an in- 
determined or illiterate teſtator's intention. 
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So long as certain-technical expreſſions ſhall 
be allowed their fixed legal import and opera- 
tion, it will be in any man's power to ſecure the 
limitation of his property from litigation and 
arbitrary- conſtruQion, by applying to thoſe 
whoſe buſineſs it is to be acquainted with the 


force and import of ſuch expeſſions, Where 


any conſiderable property is concerned, a man's 
own intereſt in ſecuring the effect of his inten- 
tion will lead him to ſuch a ſtep ; where the 
property is ſo inconſiderable as not to be 
thought worth the trouble or expence of ſueh 
aſſiſtance, the diſpoſition of that property, and 
of courſe the teſtator's intention with reſpect 
to it, is leſs material and momentous. Some 
caſes, it is true, may happen, wherein ſuch , 
application may accidentally. be impracticable 
but is every teſtator to be denied this power 
of effectuating his intention, becauſe accident 
may put it out of the reach of ſome few, and 
22 others may want ind ucement io ue} it? 


ll no nel . are t be pt 
from the operation of an occaſional diſcretio- 
nary conſtruction, where is the teſtator who 
can make his own will? The moſt careful and 
guarded endeavours which a man ſhall exert 
for that end, will only amount to leaving ſome 
precarious inſtructions behind him, the force 
and effect of which, muſt depend on the,dil- 
cretion or diſpoſition of thoſe, in whom the 


1 1K of conſtruction ſhall be repoſed for the 


time 


8 
* - * 
3 


tete 1 


W it is their diſcernment, humanity 


or ſpitit of improving old laws, muſt in fact make - 


the will of BAY, Jene in the kingdom. JET 


OO 1 10178 | 
Alt is true that the court of King's Benahy in 


delivering their opinion upon the caſe of Per- 
rin v. Blake, ſeemed to lay a conſiderable ſtreſs 
upon arguments of convenience and policy. 
But, I muſt confeſs, that all which I have heard 
urged upon thoſe grounds, fo far from ſup- 


porting the judgment in that caſe, appears to 


me to afford very ſolid reaſons againit it. It 
was ſaid that the eſtabliſhed diſtinction be- 
tween legal eſtates and rruſts might be attend- 
ec with inconveniencies, from the difficulty 


vlich ſometimes might occur in determining 


whether a limitation gives a truſt or legal 


eſtate. But this is a difficulty of that ſort 


which rarely, very rarely, has ever occurred; 


and upon the long eſtabliſned rules of con- 
ſtruction very rarely can occur. It is im- 
poſſible, indeed, to ſay what variety of new 

ꝗueſtions, new principles of conſtruction may 


introduce; but certain it is, hat whilſt old 
diſtinctions between the words ᷑reating truſts 


and ſagal eſtates ſhall prevail; for every ſingle 
queſtion that can ariſe, as to the effect of a 
"limitation in that reſpect, at leaſt an umdred 
diſputes muſt ariſe about the diſcretionary 


conſtruction of a teſtator's intent: in the caſe 2 Alk. 245. 


K 2 | that 


"of Cy, eco v. W N (as doubiſul a nals: of 2 175 * 
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that fort as s probably can ever occur] the Maſ- 
ter of the Rolls clearly agreed with Lord Hard- 
wicke, as to its being a truſt-eſtate, though 
the firſt denied that latitude of conſtruction 
even to a truſt-· limitation which the other ad- 
mitted upon the ſcore of its e a ru and 
not a Mm eſtate. 


It was alſo obſerved in the arguments in 
the caſe' of Perrin v. Blake, that in a com- 
mercial country, every clog ſhould be remov- 
ed which tends to obſtruct the circulation of 
property : But, how the deciſion in queſtion 
can be ſupported on ſuch a ground, I am ar a 
loſs to apprehend. 


The conſtruction adopted by the court of 
King - Bench in the caſe of Perrin v. Blake, 
ſo far from unlocking property, really ties it 
up for a longer period, and impoſes a more 
ſtrict clog upon it, than the limitations com- 
monly uſed in marriage-ſettlements, where the 
lands are ſtrictly ſettled upon the huſband for 
life, remainder to truſtees to ſupport contin- 
gent remainders, remainder to the wife for 
life, remainder to the firſt and other ſons fuc- 
ceſſively in tail ; for in ſuch ſettlement 


the firſt ſon that attains the age of twenty-one 
© years may, with the conſent and concurrence 
of his father, by ſuffering a recovery, unfetter 
the" eſtate, and make a 'new' ſettlement upon 
his marriage, or other deſirable occaſion. But 

it 


ey 
it is quite otherwiſe. in, regard o a limitation, 
EA the father for life, remainder to truftees to | 
port Kari 0 t remainders, remainder to 
V 


the be heirs of the of the father, if We con- 
ſtrue the ſubſequent words heirs of the Boch, 
as words of purchaſe, giving a contingent 
remainder to the heir of the body ; ; for then, 
as nemo eff heres viventis, it is impoſſible to 
ſay who will be heir of the father's body till 
his deceaſe; and conſequently it will be out 
of the power of the father and eldeſt, or any 
other child, to make any ſecure and effectual 
diſpoſition or ſettlement of the eſtate, either 
upon, marriage or any. other the moſt important 
or advantageous occaſion. The inheritagee 
muſt remain ſuſpended during the father's life, 
and though he ſhould, have half a ſcore chil- 
dren, yet_ ſhould he live to an old* age, and 
furyive them, the eſtate cannot veſt! in any of 
them ; but may, perhaps, become the pro- 
r erty « Be ſome remote remainder-man, w hoſe 
name poſſibly was inſerted in the will, only t to 
vind 1 the 28 round of limitations. | 


* a va 54 81 
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2 itt; is true, if the 1 of the coutt "op 
King's s-Bench i in the caſe of Perrin v. Blake 
ere to be followed by our other cqurts' of 
Juſtice, | and the ſame liberal mode of confiru- 
ing wills, were to be once fully eſtabliſhed, it 
.would open an almoſt unlimited power to the 
judge, oF TOYS: % the property of teſta- 
_ tors, 


„ wa * 8 : Fl hf F W © ; "al! 151 


3 nd = * 40. "4 — A % 
. Og — — — — a 3 — —— — 
» * oO We OWED ons Bb ů —-— — . — —— — — nan . — — —— — 
. - 


{ 144 1 


tors, and nds the dretlation o it to 4a 
on mind; and that, I take it, is the only 
ſenſe in which it could fairly be faid to remove 
afly ay upon the reren of ne om 

If rules and maxims of law were to 
ebb and flow with the taſte of the judge, 
and to aſſume that ſhape, which in his 
fancy beſt becomes the times; if the deci-- 
ſion of one caſe were not to be ruled by of 
depend at all upon former determinations in 


other caſes of a like nature; I ſhould be glad 


to know what perſon would venture to pur. 


chaſe an eſtate, without firſt having a judg- 


ment of a court of juſtice, reſpecting the iden- 
tical title under which he means to 'purchaſe ? 


No reliance could be had upon precedents; 


former reſolutions upon titles of the ſame kind 
could afford him no aſſurance at all. Nay 


even a deciſion of a court of juſtice upon 


the very identical title, would be nothing 
more than a precarious temporary ſecurity; 


the principles upon which it was founded, 


might, in the courſe of a few years, be- 
come antiquated; the ſame title might be 
again drawn into diſpute; the taſte and 
faſhion of the times might be improved; 


and on that ground a future judge might 


hold himſelf at liberty (if not conſider it 


his quty) to pay as little regard to the 


maxims and deciſions of his predeceſſor, 
that predeceſſor did to the maxims und deci- 
ſions 


+: 406 4 


ens thoſe, ho ent before bim. I us, 


ſo far from opening a door to the circulation 
af property, the prevalence of ſuch A, doctrine 
muit prove the moſt, effectual obſtacle. to it; 
for men will be very cautious how they ven- 
ture upon the purchaſe of property, they enjoy- 
ment of which mult. depend wholly. upon ſuch 
nee temporary rules of confFFRewgn.... 2 
5 olanſible. waned oe in fo 
2 152 of the judgment of the court of King's- 
Bench in the caſe of Perrin v. Blake, ſtill re- 
mains to be examined. It was there laid down 
as a principle, that the intention of the teſtator 
ſhould be the ſole rule of conſtruction, in all 
caſes of deviſes; and that ſuch intention when 
explained, ſhould control the legal import af 
any term of art. That a principle of this na- 
ture, under certain limiis and rectrictions, does 
and ought to prevail, I believe no one conver- 
ſant in our laws, will attempt to deny ; but that 
ſuch a principle has never yet been admitted, 
in the latitude there laid down, ſeems io be 
proved beyond controverſy by all the ſeyeral 
caſes I have before cited. And that no ſuch 
unlimited principle ought ever to prevail, may, 
I think, be clearly demonſtrated. from the infi- 
nite uncertainty, inconvenience, and yexation, 
en it muſt e em. v0 


J 


Certain eftabliſhed maxims, as to the lega 


: ieaport and effect of technical expreſlians,, 1 | 


217/114 | reader 


Vide alfo 
2 Atk. 575. 
576, 


n 


render the deciſion of titles to ꝓroperty: as 
little, dependent as the nature of . b 
admit, upon the occaſional opinion, humour. = ; 
ingenuity, or caprice of the judge, and are 
therefore the moſt proper and ſure . 
for titles to reſt and depend upon. Titles _w 
founded may be eaſily and clearly aſcertained; 0 
and under them a permanent n . 1 
ment Ay be expected. | 1 


Conſtruction . on, par guided Qt 
by certain fixed known rules, will not be 
liable to thoſe various temporary influences, 
which muſt neceſſarily have a ſhare in di- 
recting the diſcretionary deciſion of any 
court upon earth: no inducements there- 
fore can ariſe, no room can be left to dit- 
pute or litigate titles built on ſuch a ſtable 
foundation. Whereas, on the other hand, the 
implied intention of a teſtator is at beſt un- 
certain; frequently very doubiful; favour, 
affection, caprice, nay different habits of think - 
ing, and modes of expreſſion in different men, 
will occaſion different conſtructions of the 
ſame will. Very often, I'll venture to ſay, 
a teſtator himſelf would be at a loſs to fix or 

expound his own intention, when the reaſon, 

. bumanity, or ingenuity of a judge, might 
conceive it clear as day- light. Whoever has 
been converſant in ſettling the wills of teſtators, 
muſt oſten have experienced the truth of this 
poſition ; and if a teſtator himſelf is at a loſs 

to 
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to aſoertain or expound! his own intention, - 


are certainly not to wonder, that othef me 

e differ widely in their eo ſireBons" 
of it. What reliance can be had on a utle 
mila on ſo precarious a ground? What 


ſecurity of enjoyment can be expected ander 100 
it ? Serting aſide all thoſe grounds for differ- 


ences in the conſtruction of the ſame will, 


which may ariſe from different degrees of un- 
derſtanding, apprehenſion, or diſcernment in 


different men, it is certain, that different am- 


bitions, intereſts, party principles and con- 


nections, will ever lead men to differ and diſ- 
pute as much about the conſtruction of a will, 


as about 1 other net! in vhicls 0 are con- By 


cerned.” 1 i 


rec 


— iedelevident; therefore, no fort. of reliance 
can be had upon titles depending on piscRE- 
TIONARY CONSTRUCTION, until they have re- 


PELA 
1 
— 


ceived the ſanction of a court of juſtice; a ſuit 


commenced in one court in caſes which depend 
upon ſuch conſtruction, generally produces an 
appeal to a ſuperior court; thus are vexatious - ” 


ſuits continually encouraged and multiplied ; 
innocent people perpetually - haraſſed ; and 


eſtates ſpent ten times over, in endeavouring to 


aſcertain the titles to them. Theſe ſeem to be 
the neceſſary fruits of the unlimited 8 0 


laid down and Gay "_ the court Gp —_—_ 
2107 7 Phy 


1 1 1 


Benelnz in their, deciſion af zhe caſei of Perri® 
v. Blake. basgob yiigtoolhs ot v 
For theſe reaſons 1 think it clear, that the 
intention of the teſtator ſhould. never be ſo far 
indulged, as to control all eſtabliſned rules of 
conſtruction, Wherever the conſt ruction, upon 
the apparent intent of the teſtator, is not con- 
trary to the conſtruction upon certain eſtabliſh- 
ed legal maxims, reſpecting the import of 
terms made uſe of by him, ſo far let the ap- 
parent intent be the guide in the conſtruction, 
but not one jot further; and wherever the 
terms of art made uſe of, do not fall within 
the allowed extent of any eſtabliſned legal 
maxim reſpecting their import and operation, 
there let the intent be the ſole guide of con- 
ſtruction, becauſe there, a more certain or bet- 
ter rule of conſtrudtion is not ſacrificed. to it. 
Theſe are diſtinctions which have long ſince 
prevailed in our courts of juſtice; and as 
they appear to be founded in good reaſon, and 
permanent uſeful policy, it is to be hoped the 
ſupreme court of judicature in this kingdom, 
will not ſuffer them to be controlled by any 
temporary notions of any other court what- 
ſHever,—Surely it is better that the inten- 
tions of twenty teſtators every week ſhould 
fail of effect, than that thoſe rules .ſhould 
be ene om, upon which the general 

ſecurity 


1 - 
Ii Ini 10 791. fo 


1 8 1 


ſecurity of titles and quiet enjoyment of gs 
perty fo — depend. WN 


dere, in the naine of wonder, "can be be 
convenience, where the policy, of directing our at- 
tention and folicitude to ſubſtantiate the conjee- 
tural intentions of the dead, at the expence of 
ſo much perplexity, ſttife, litigation, and diftreſs 
to the living? How much more rational and 
betterealculated for the great ends of ſociety, 
is the doctrine recommended by Lord Mans- 
field in the caſe of Doe and Laming, where his 
Lordſnip's words, as reported in 1 Burrow 
1106; merit our moſt ſerious attention, no leſs 
for the juſtneſs of the obſervation, than for the 
real importance and utility of the advice they 
contain. It is to be LAMEN TED (ſays that 
great Judge) thet queſtions of this kind 
* have occaſioned ſo much 11T1G A Tron and 
„ EXPEM cz. The nesT way to SET LE them 
is to reduce the matter, if poſſible, to Horne 
an GER TAIN RULES.” 


9 Gall now proceed to remark, that * 

| su words of limitation gratted on the 
words heir male, or heir of the body in the 
ſingular number, may in ſome cates convert 
thetn into words if purchaſe, as in Archer's 
caſe; and in the caſe of Cheek, or Clerk and 
Day, before cited; yei thoſe words, though in 
the ſingular number, if not attended with 
words of limitation upon them, are not words 
of 


Miller Sen- 
grave, Robin- 


ton's Gavel- 


kind, 96. 


Trollop V. 
Trollop, ibid. 


I 


of Purchaſe. As, where there was a deviſe to 
M. and his wife for their lives, remainder to the 
next. heir-male of their two bodies; it was held 
a deviſe in tail, for that a deviſe to the heir-male 
was a deviſe in tail, unleſs there are words of 
limitation ſuperadded, ſo as to bring it within 
the reaſon of Archer's caſe, and that the. words 
. next or eldefl make no difference. 


0 i in the caſe of a 2 to A. Gin e re- 
— to the heirs-male of his body, remain- 
der to T. fer life, and after his death to the f 
heir-male of his body, remainder over; the court 
of C. B. held that the words hetr-male.were to 


be underſtood collectively, and gave an eſtate; 


tail to T. it being diſtinguiſhed from Archer s 
caſe by no limitation being ſuperadded to the 
words. iſt heir: male, and the word ft ſignify- 
ing. ff in order of ſucceſſion from time to time, 
and the court of King's- Bench ene the 


judgment in C. B. 


Nor indeed is it univerſally true, that thoſe 
words in the ſingular number followed by 
words of limitation, will operate as words of 
purchaſe; for the caſe of King v. Burchell above 
noticed, ſhews, that even where thoſe words 
are in the ſingular number, and attended with 
ſuperadded words of limitation, ſtill they may 
9 9 5 as words of Uritation, and.not of .Pur- 

4 Chaſe, | 


oe oma bo © 
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chaſe.” But if the words be heirs- malt,” or Beira Vide 1 Rep. 


of the body in the plural number, in that caſe it 


ſeems even words of limitation ingrafted on 
them, wiltr not, in general, control their legal 


operation, or make them words of purchaſe; 
of this the above cited caſe of Goodright v. Ful. 


lyn is añ inſtance; and of the ſame opinion was 


Lord Hardwicke, in the caſe of Minſbull v. Min- 
ſbull, where, upon a deviſe to R. M. and the 
heirs-male of his body, and their iſſues, he held 
that R. A. Took an eſtate-tail. | 


— 


There amy, perapn be 80 few caſed 
Sede the ſuperadded words of limitation may 
be allowed to control the preceding words heirs, 


keirs-male;” &c. though in the plural number, 


93. tl 
Caſes A 


Supra, p. 118. 


Minſhull v. 
Minthull, 
1 Alk. 411. 


when fiich ſuperadded words limit an eſtate of 


a different nature to ſuch/hetrs, hieirs male, xc. 
from that which the anceſtor would take, if the 


preceding words heirs-male, &c. in thoſe caſes 
were taken as words of limitation. | 


As in the caſe put by Anderſon, (1 Cv. 956.) 
of a limitation to the uſe of a man for life, 


and after his deceaſe to the uſe of his heirs, 
and the beirs-females of their bodies; here the 


firſt word heirs would have given the fee to 
the anceſtor, if taken as a word of limitation, 
whereas the ſubſequent words, and the heirs- 


FRO of their bodies, grafted on that word heirs, 


would 


And vide 
1 Ark. 413. 
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would give only an eſtate- tail female to the 


heirs g in theſe caſes the general effect of the firſt 


words heirs of the body, Ic. ſeems to be alteted. 
abridged, and qualified, by the ſubſequent ex- 
preſs words of limitation annexed to them, and 
which cannot poſſibly be ſatisfied by conſider- 
ing the firſt words as words of limitation. But 

we mult take care to confine this obſer vation to 
thoſe caſes where the ingrafted words deſcribe 
an eſtate deſcendible in a different courſe, and 
to different perſons as ſpecial heirs, from what 
the firſt words would carry the eſtate to, viz. 
to males inſtead of Females, or vice ver ſa; for 
where the firſt words give an eſtate· tail general, 
and the words ingrafted thereon are words ſerv- 
ing to limit the fee, it ſeems by the general and 


better opinion, that the annexed words of limi- 


tation are not to be attended to, as may be 
ſeen, in the above cited caſes, of Goadright. v. 
Pullyn, . and King v. Burchell, grey he. in 
Wasted words limited the whale ber. 3 


n is 8 that there is not the 3 | 
fiftency i in conſtruing the firſt words, which de: 
ſcribe heirs ſpecial, to be words of limitation, 
where the. ſuperadded words extend to Heins 
general, as there is where the firſt words, and 
thote ingrafied on them, diſtinguiſh two differ- 
entincompatible courſes of deſcent, and would 


not Carry. the eſtate to the ſame perſons te 
atter 


14.203 


on Py Hh Yor wo 
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latter caſe it is abſolutely ĩmpoſſible, 22 
i lied qualification, to reconcile the fu 
added words to thoſe preceding them, ſo as to 
ſatisfy both by conſtruing the firſt as words of 
limitation; whereas in the former caſe, the ſu- 
peradded woids are not contrary to or incom- 
patible with the preceding, but in their general 
ſenſe include them; and there is no improba- 
bility in the ſuppoſition that they were uſed by 
the teſtator in the ſame qualified ſenſe as the 
preceding; and then both may be ſatisfied, by 
taking the firſt as s words of liratavon. 11 

„Wende come to thi fond claſs of eſta; 
abi are exceptions to the laſt of the four 
deſcriptions of contingent remainders above 
given.” Theſe are grounded upon that reſpect 
and attention which (within certain "bounds, 


and where it contravenes no rule of law) is 


paid to the intent of a teſtator, wherever it can 
be collected from any particular expreſſions in 
his will, I mean the caſes wherein a limitation 
in a deviſe to the heir ſpecial of a perſon living 


has been adjudged a deſcriptio per ſonæ, or ſuffi- 


cient deſignation of the perſon for the remain 
der'to veſt; notwithſtanding the general rule, 

that nemo et heres viventis. But theſe caſes have 
been, either, where the limitation to the heir 
ſpecial has been qualified by the words now 


Laing, or ſome other circumſtances have ap. 
peared 


2 Ventr. 311. 


deceaſe of B. then to the heirs-male of the body 


Burchett wv. 
- Durdant. 
Vide ſupra, 
114. 


1 Vent. 334» 
2 Lev. 232- 


Raym. 330. 


James v 


Rict ardſon. 


« Rite, 6% 
Vide ſupra, 
116. 
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| peared inthe will, to manifeſt the teſtator's in- 


tention, that the eſtate ſhould veſt. - As where 


A. deviſed land to J. S. and his heirs during 
. the life only of B. upon truſt to permit and 


ſuffer B. during his life to receive the profits 
without impeachment of waſie, and after the 


of B. now living, and to ſuch other heirs male 


or female as he after ſhould have of his body; 
g. had iſſue C. a fon then living, the court of 


King's-Bench adjudged that B. took a ruft- 
eſtate for life, and that the remainder in tail 
veſted in C. immediately, and was not contin- 
gent; for that the words now /iving made the 


limitation a ſufficient deſignation of the perfon ; 


and this judgment was afterwards affirmed in 
the Houſe of Lords. A like judgment had 
before been given in the court of King's-Bench 
in another caſe on the ſame will, on the very 
ſame point; which judgment was reverſed in 
the Exchequer-chamber, and that reverſal again 


reverſed in the Houſe of Lords, as appears in 


the reports cited in the margin. It is to be 


obſerved, that Chief Juſtice Holt afterwards in 
the caſe of Broughton and Langley denied the 


cafe of Burchett and Durdant to be law, for 
that the eſlate for life was executed in B. by 


. the ſtatute of uſes, and conſequently the ſub- 


ſequent limitation gave him an eſtate tail. 


Again, 
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„Agalnz whete there was a deviſe to truſtees 


for the term of twenty-one years for the Piy- 
ment of debts and legacies, remainder to deſ- 
tator's firſt ſon in tail: male, remainder to the 


1 P. W. 229. 
1 Eq. Abr. 


214. 


heirs. male of teſtator's body, and for default of Beaumont v. 


uch iſſue to J. S. for ninety. nine years, if he 75 
ſhould fo long live, remainder to his firſt ang 


other, ſons ſucceſſively in tail-male, remainder 


wag A 


4 
+ 


to the fir male of the body of the teſtator s 


agaunt Z. I. lawfully begotten, and for default of 
ſuck aſſue, remainder to teſtator's right heirs. - 
The teſtator gave a legacy to his ſaid aunt-E. 


L. thereby taking notice that ſhe was then liv- 


ing, he alſo took notice of her having three 
ſons, to whom he gave a legacy; he alfo gave 
his heir at law an annuity out of the lands and 
legacies to her children. The teſtator died 
vVvithout iſſue, and fo did J. S. and the queſtion 

was, whether the eldeſt fon of E. L. (the ſaid 
E. L. being living at the teſtator's death) or the 
8 e law of the teſtator was intitledtothe land. | 


Rae 


* yr” Was inſiſted on the part of the ber it law, 
| that: the deviſe to the heirs-male of the body of 
E. L. was a contingent remainder, and conſe- 
quently void, becauſe there was no pteceding 
veſted freehold to ſupport it; that it could not 


operate as a deviſe to the eldeſt fon by way of 
deſignatio per ſong, he not anſwering the deſcrip- 
tion of heir-male of the body of his mother 


at the teſtator's deceaſe, becauſe nemo et he- 


res viventis. But it was adjudged in the _ 
L © 
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of Exchequer, that he was intitled under the 


deviſe in queſtion; for that he was the perſon 


deſigned by the e of heir. male of the 
body of E. 2 | 


Tue court held that though i in the ſtricteſt 
legal ſenſe of the word heir the eldeſt ſon of 
E. L. could not be heir-male of her body dur- 
ing her life, yet the word heir had another 
more general ſenſe, in which it was uſed for 
heir-apparent ; in which ſenſe it was applica- 
ble to him at the time of the te ſtator's deceaſe ; 


that the teſtator had taken notice, that his aunt 
E. L. was living, and that ſhe had three ſons ; 


he. therefore could not. mean, that the eldeſt 


 ſon-ſhould take ſtrictly as heir, but as heir- 
apparent he might. Beſides, he took notice 


of his own heir, and gave her an annuity out 
of the lands; which ſhewed his intention, that 
ſhe ſhould not have all the lands; and the 
limitation to his own right heirs was expreſzly 
in default of 1ſſue male the body of his aunt 
E. L.; fo that it was plain he intended the ap- 


| parent heir-male of E. L. ſhould take before 


his own heir general, .and that his own heir 


| ſhould not take whilſt there was any iſſue of 


E. IL. This judgment was afterwards reverſ. 
ed in the Exchequer. chamber, and that re- 


verſal again een in the Houſe of Lords 


(A). 


(A) It may be proper to appriſe the reader in this \ 
place, that the caſe of Newwcomen v. Barkham and ſome 


others 
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(A). We are to obſerve however, that there 


was not one of theſe caſes in which the anceſ- 
tor took the legal freehold. } 


Having ſufficiently noticed the * 4 
ceptions to the literal extent of the four de- 


; 62 * 


— , 


_ ** 


— — 


others of the ſame nature, do not immediately relate to the 


doctrine of contingent remainders. The queſtion in thoſe 


caſes was not, whether certain circumſtances may take a 


limitation to the heirs, Ec. out of the general rule that 
nemo eſt heres viventis, and occaſion the eſtate to veſt in 


the heir-apparent, under ſuch deſcription, as in the caſes 


I have Jaſt cited : But the points there agitated reſpeRed' 


the extent of the general rule, that a perſon, in order to 
take by purchaſe, under the deſcription of heir ſpecial, 
muſt anſwer both. parts of that deſcription, by being ac- 
tually heir, as well as that ſpecies of heir denoted by the 
- deſeription, according to Lord Coke's doctrine, 1 nfl. 24. 
3. I have therefore no occaſion to introduce thoſe caſes 
here; but for the ſatisfaction of thoſe who wiſh to ſee a 

clear and judicious diſcuſſion of the principles and doctrine 


drawn into queſtion, in thoſe caſes, I cannot do better, 


than refer them to the learned and ingenious notes of Mr, 
Hargrave, in the edition he is now publiſhing of Lord 


Coke's firſt Inſtitute ; where in note 3. fo. 24. 6. the doc- 


' trine laid down by Lord Ce, its principles and diſtinQi- 
ons, and the ſeveral authorities and caſes relative to it, 
are conſidered and explained with great accuracy and judg- 
ment; and where the reader is alſo-ftyoured with a note 


of Lord Hardæuic les opinion, upon his Mirming the de- 


' cree of Lord Cowper in the ſaid caſe of Newcomer v, 
 Barkbam. 


* 
* 
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ſeriptions 1 have above given of contingent re- 


mainders; it may now be proper to explain 


the diſtinCtion betwixt that kind of uncertainty 


which makes a remainder contingent, and an 
uncertainty of a different kind which appears 
to have been ſometimes confounded with it; 1 
mean the uncertainty of a remainder's ever tak- 
ing effect in poſſeſſion; a diſtinction not always 
attended to, but abſolutely requiſite to com- 


. plete an accurate notion of what is in law con- 


ſidered as a contingent eſtate. For wherever 
there is a particular eſtate, the determination of 


which does not depend on any uncertain event, 
and a remainder is thereon abſolutely limited 


to a perſon in eſſe; in that caſe, notwithſtand- 
ing the nature and duration of the eſtate limit- 
ed in remainder may be ſuch, as that it may 
not endure beyond the particular eſtate, and 
may therefore never take effect or veſt in po/- 
ſeſſion, yet it is not a contingent, but a veſted 


remainder. As if a leaſe be to A. for life, re- 


mainder to B. for life or in tail, here, notwith- 
ſtanding B. may poſſibly die, or die without 
iſſue in the life-time of A. and conſequently 
never come into poſſeſſion, yet is his remain- 
der veſted in intereſt, and by no means com- 
prized in the legal notion of a enen 


eſtate. 


1 is not the uncertainty of ever taking ef- 
fect in 9 that makes a remainder con- 


tingent 


— 
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tingent; for to that, every remainder for life 
or in til is and muſt be liable ; as the remain- 
der-man may die, or die without iſſue before 
the death of the tenant for life. The preſent 
capacity of taking effect in poſſeſſion, if the poſ- 


ſeffion were to become vacant, and not the cer- 


tainty that the poſſeſſion will become vacant 
before the eftate limited in remainder deter- 
mines, univerſally diſtinguiſhes a veſted re- 
mainder from one that is contingent. 


For inſtance ; if there be a leaſe for life to 
A, remainder to B. for life, here the remainder 
to B. although it may poſſibly never take effect 


- in poſſeſſion, becauſe B. may die before 4. yet, 
from the very inſtant of its limitation, it is ca- 
| pable of taking effect in poſſeſſion, if the poſſeſ- 


ſion were to fall by the death of A. it is there- 
fore veſted in intereſt, thongh perhaps the in- 
tereſt ſo veſted, may determine by B,'s death, 
before the poſſeſſion he waits for may become 
vacant. | 


On the other hand, if there be a leaſe for life 


to A. and after the death of J. D. remainder to 


B. in tail; in that caſe the remainder to B. is 
not capable of taking effect in poſſeſſion during 


me life of J. D. although the poſſeſſion ſhould 


fall by the determination of A.'s eſtate: but if 
F. D. chance to die before the determination of 
the particular eſtate, then does B. s remainder 
by ſuch event become capable of taking effect 


in 
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in poſſeſſion when it ſhall happen to fall, and.is 
then in the ſame ſtate as if it had been originally 
limited without any regard to the death of 
J. D. This very eſſential alteration in the na- 
ture of B's remainder, occaſioned by the 
timely event of F. D.'s death, is the change of 
a contingent, into a veſted eſtate ; before that 
event it had not the capacity of veſting i in poſleſ- 
| fion, and it was doubtful whether it ever 
would have it or not ; it was therefore not veſt- 
ed at all: by that event it acquires the capacity 


of veſting in poſſe ion, when the poſſe Non be- 


comes vacant; it is therefore veſted in intereſt, = 


though it is yet uncertain whether it ever will 
veſt in poſſeſſion ; for it is ſtill poſſible, that B. 
may die without iſſue during the continuance 
of the Pane eſtate. 


In ſhort, upon à careful attention to this 
ſubject, we ſhall find, that wherever the pre- 

ceding eſtate is limited, fo as to determine on 
an eyent which certainly muſt happen; and 
the remainder is ſo limited to a perſon in efſe, 
that the preceding eſtate may by any means 
determine before the expiration of the eſtate 
limited in remainder ; ſuch remainder i is veſt- 
ed. On the contrary, wherever the preceding 

eſtate (except in the inſtances before noticed, 
as exceptions to the deſcri ptivns of a contingent 
remainder) is limited fo as to determine on an 
event which is uncertain, and may never hap- 
pen; or wherever the remainder is limited to 
a perion 
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a a perſon not in eſſe; or wherever it is limited 
fo as to require the concurrence of ſome dubi- 
ous, uncertain event, independent of the de- 
termination of the preceding eſtate, and dura- 
tion of the eſtate limited in remainder, to give 


it a capacity of taking effect; then the remain- 


der is contingent. 


l am the more particular on this point, from 
a deſire of preventing the errors, which muſt 


affect our concluſions upon queſtions of law 
concerning this ſubject, if the uncertainty of 


taking effect in poſſeſſion ſhould form any part 
of our notion of a contingent remainder : ſuch 


a principle would ſcarcely fail to miſlead us in 


every caſe of the leaſt doubt. Suppoſe a leaſe 
be to A. for life, the remainder to B. during 
the life of A., and the queſtion to be put, whe- 
ther this remainder to B. be a veſted or a con- 
Uungent intereſt ? Upon the principle laſt men- 


- tioned,. this remainder, which would be abſo- 


lately void were it not for the poſſibility of its 
taking effect by the forfeiture or ſurrender of 
A., muſt neceſſarily be deemed contingent; 


becauſe ſuch forfeiture orſurrender, upon which- 


its taking effect in poſſeſſion entirely depends, 
are doubtful, uncertain events, which probably 
may never happen. There are inſtances of this 
ſort of argument at the bar. | 


Now, 


Vide infra 
Duncomb v. 
Duncomb. 


1 Saund, 151. 
gy: 437. 
uncumb v. 
Duncomb, 
Cited infra. 
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Now, it is very true, ſuch a remainder as I 
have laſt inſtanced, may never take effect in 
poſſeſſion : it depends on a dubious uncertain 
event whether it ſhall or not, nay the probabili- 
ty is againſt it; yet, certain it is, there are not 
wanting caſes enough in our books to prove 
ſuch a remainder to be a veſted intereſt, But 
this is not the only inſtance wherein the ſame 
principle would lead us into miſtakes ; it would 
carry us much farther, and prove many other 
remainders to be contingent, which have ever 
been undoubtedly conſidered as perfectly veſt- 
ed in intereſt as any remainders whatſoever. 


If we examine the ſame caſe by the diſtincti- 
ons I have laid down, we ſhall find it fall clear- 


ly under the deſcription of a veſted remainder ; 


for here is a preceding eſtate to determine on 
an event which certainly muſt happen, (viz. 
the death of A.) and the remainder is fo limited 
to a perſon in eſſe, that the preceding eſtate 
may by ſome means (vz. by forfeiture or ſur- 
render) determine before the expiration of the 
eſtate limited in remainder, i. e. before the ex- 
piration of A. s life; accordingly, if A.'s life 
be not expired at the determination of the par- 
ticular eſtate, which it will not, if 4. ſhould 
commit a forfeiture, or make a ſurrender, then 
will the remainder take effect in poſſeſſion: 


therefore ſt comes exprelsly within the terms of 


the foregoing decription of a veſted remain- 
der; and as this concluſton correſponds with 
RB 
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the authorities in point, it may fairly be eon - 


ſidered as an inſtance of the juſtneſs of that 


diſtinction from which we can thus derive 


I am very well apprized, that Lord Chief 


Juſtice Lee, in his argument in the cafe of 
Smith, on the demiſe of Dormer v. Packhurſt et 
al. as reported by Yer, ſeems io ſtate the ſame. 
caſe as an inſtance of one ſort of contingent 
remainders, in the words following: 24y, 
« Where the particular eftate may determine 
„ before the remainder can commence, as an 
<« eſtate to A. for life, and from and after the 
determination of his eſtate, then to B. during 
the life of A. this is good by contingency, 
* that is if A. forfeit his eſtate by alienation, or 
« otherwiſe, in his lifetime.” This paſſage, 
I obſerve, is cited verbatim in the definition of 
a contingent remainder, in Bacon's Abriagment. 
I with its force had been duly weighed be- 
fore it had been offered to the reader in that 
detached form, which muſt neceſſarily miſlead 
him. 


The argument at large, as reported by Viner, 
is not always at hand; the quotation, as it 


ſtands detached in Bacon, has nothing to control 


or invalidate its authority: though a ſmall de- 


gree of attention to the caſe will convince us, 


there is ſome miſtake in the paſſage 1 have 
quoted. To prove this, I ſhall only cite the 


C following 


Bac. Abridg. 
vol. iv. p. 
306. in the 


margin. 
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following paſſage, which occurs a few. lines 
lower in the fame argument: Asa leaſe to 
44 H. for life, remainder to another during the 
<« life of A. this is good, becauſe by poſſibility 
<« the remainder may take effect, by the tenant's. 
for life alienating or committing a forfeiture ; 
* this poſſibility is therefore conſidered as an 


e intereſt in the grantor, which he may limit, 


< and is that ſort of intereſt which the truſtees 
« have for preſerving contingent uſes, and is not 
«2 mere right of entry, nor a contingent re- 
% mainder, but a VESTED ESTATE, to take ef- 
i fet by thoſe ways and methods of determi- 
nation to which the particular eſtate was ſub- 


Jy 58 when it was created. 


Vin. v. 18. 
ſol. 4 13. pl. 8. 
3 Atk. 135. 


- Thiz laſt paſſage goes directly to the point, 
and is concluſive: it expreſsly ſtates the very 
ſame caſe, and affirms, that ſuch remainder is 
not a contingent but a veſted eſtate, to prove 
which ſeveral authorities are there cited; for all 
which I refer the reader to the argument itſelf. 


Agreeable to this idea was the judgment given 


in that caſe, fo far as it reſpects the point I am 
now conſidering; which judgment was after- 
wards affirmed in the Houſe of Lords. It is 
evident, therefore, the firſt cited paſſage muſt 


be erroneous, and as ſuch I ſhould have paſſed 


it over without notice, had I not apprehended 
it might have been miſtaken for an authority, 
by thoſe who ſhall meet with it detached from 
the ole at large. 


The 
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"The above cited caſe of Smith on the demiſe 

2 Dormer v. Packhurſt et al. was a limitation 

in remainder (after ſeveral preceding eſtates for Dorner . 
life and in tail) to the uſe of A. for 99 years if 8 5 
he ſbould- ſo long live, and from and after rhe (1 418 
death of A. or other ſooner determination of the 3 2 1 35. 
eſtate limited to him for 99 years, to the uſe of 

truſtees and their heirs during the life of the 

ſaid A. upon truſt to preſerve contingent 

eſtates, Cc. and for that purpoſe to make en- 

tries and bring actions, Sc. but to permit the 

ſaid A. to receive the rents and profits, c. 

during the term of his life; and after the end 

or other ſooner determination of the ſaid term, 

to the uſe of the firſt and other ſons of A. ſuc- 

ceſſively in tail-male, with divers remainders 

over. By the expiration of all the preceding 

eſtates, A. came into poſſeſſion of the eſtate 

limited to him for 99 years; and having a ſon, 

he, together with that ſon, when he came of 

age, levied a fine of the lands to make a tenant 

o the pracipe, and ſuffered a recovery of the 

ſame, in which the ſon was vouched. The 

ſon died without iſſue, and afterwards A. died 

without leaving any other ſon; the next ſur- 

viving remainder- man made his actual ent 

within five years, and the queſtion was, Whe- 

ther the recovery had barred his remainder? 


This point depended entirely on another 
queſtion, Whether the freehold was in the truf- 
tees during the life of 4 or not? For if it 
was, 


(a J 
was, the recovery was not well ſuffered for 
want of a good tenant to the precipe, and con- 
ſequently did not bar the remainder ; but if 
e truſtees had not the freehold, then it was 

in the ſon, and of courſe he was capable of 
making a good tenant to the precipe, and the 
recovery in that caſe was well ſuffered ; for the 
court held that the fine by leſſee for years (A.) 
or the reverſioner (the ſon) could only operate 
by way of eſtoppel, to bar the parties claiming 
under ſuch leſſee or reverſioner; but did not 
acquire the freehold as a feoffment would have 
done. | 


To prove that the frechold was not in the 
truſtees, it was inſiſted, 1/7, That the remain- 
der to the truſtees was void in its creation, be- 
cauſe to commence after A.'s death, and then 
hold during his life, which was repugnant, and 
could never take effect at all: 2dly, If not 
void in its creation, it was a contingent re- 
mainder, becauſe it was uncertain whether it 
ever would take effect, as the term of 99 years 
might not determine in A.'s lifetime. 2dly, 
That if it was neither void nor contingent, yet 
it did not amount to a legal eſtate, but was 
only a right of entry. 


Put the court reſolved that the remainder 
was not void in its creation, its commencement 
not being reſtrained to the death of 4. but h- 
mited from the death of A. or other ſooner de- 

termination 
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termination of the eftate for gg years, and there- 
fore might take effect by ſurrender, forfeiture, 
or effluxion of time, in A.'s lifetime. 2dly, 
| Tha it was not a contingent remainder, being 
limited to perſons in eſſe, without any condi- 
tion precedent to be performed, it did not 
depend on the death of A. but on ſuch other 
events, (viz. forfeiture, | ſurrender, &c.) as 
might determine the particular eſtate from the 
nature of the eſtate itſelf, 3dly, That it was 
not a mere right of entry, but a legal eſtate, 
for a grantor cannot reſerve a right of entry 
to a ſtranger, nor can a right of entry ſubſiſt 
without an eſtate. Therefore the truſtees had 
the freehold for the life of 4. And, upon the 
whole, the court held that the fine and reco- 
very did not bar the remainder. It is to be 
obſerved, that this very caſe, ſo far as reſpects 
the queſtion, whether the remainder to the 
truſtees was contingent or not, falls directly 
within the diſtinctions I have above laid down, 
and is capable of being reſolved by them in the 
ſame manner and with the ſame facility as the 

caſe J have before inſtanced. 


It frequently happens, that contingent re- 
mainders intervene between the patticulareſtate 
and other limitations over; upon which caſes 
we muſt obſerve, that wherever a contingent 
remainder is limited, which is followed by 
another limitation over, if the contingent li- 

| mitation 
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mitation be not in fee, the ſubſdvent limita- 
tion may be veſted, if it be made id a perſon 

: Rep. 13 in eſſe. As a feoffment to the uſe of feoffees 

—_ cigh's 8 the life of A. and after his death, to 
the uſe of his firſt and other ſons ſucceſſively 
in tail; with ſeveral remainders over; and af- 
drwards, A. having no ſons at the time of the 
feoffment, it was reſolved that all the uſes li- 
mited to perſons not in efſe were contingent, 
but the uſes to perſons i in eſſe veſted immediate- 
ly, and that the contingent uſes when they 
ſhould come in eſſe, would veſt by interpoſition, 
if the eſtate for life, which ought to ſupport 
them, was not diſturbed. 


— — ———— > aa — OS 
- 
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Where, in the ſame conveyance, an eſtate 

for life is limited to a perſon, and after that a 
contingent temainder to another, followed by 

a remainder to the heirs or heirs ſpecial of the. 


l . 11 Rep. 80. : 
4 Lewihowles firſt tenant for life; this laſt limitation ſhall be 


* caſe, ſupra eſteemed executed only ſub modo, that is, in 
. ſuch manner as to open and ſeparate itſelf from 
= | the firſt eſtate for life when the contingency 
| = | happens. | 


| The preceding caſes are inſtances where the 
1 : contingency of the intervening remainders 
5 aroſe from their being limited to perſons not in 
5 eſſe. But if there be a remainder limited to a 
4 | perſon ix eſſe, ſo as to depend on a contingent 
1 * event, if the ſame contingency be not con- 
| | | ſidered 


- | {<6 :) 


ſidered as extending to the ſubſequent limita- 
tions, ſuch of theſe limitations as are to perſons 
in eſſe may be veſted; as in the caſe of Napper 
v. Sanders above cited; where, upon a feoff- 
ment made by A. to the uſe of himGlf for life, 
and after to the uſe of the feoffees for 80 years, 
if B. and C. his wife ſhould fo long live; and 


if C. ſurvived B. her huſband, then to the uſe 
of her for life, and after her deceaſe to the. uſe 


of D. in tail, remainder over; tho' it was 
agreed that C.'s eſtate for life was contingent, 
on the event of her ſurviving her huſband, yet 
it was held that the ſubſequent remainders 
were veſted. 


So where lands were conveyed to the uſe of 
the grantor for life, remainder to A. for life, 
' remainder to his firſt and other ſons in tail- 
male ſucceſſively, like remainders to B. and to 
his firſt and other ſons, remainder to C. and D. 


Vide ſupra. 
p. 12. 


And vide 

Tracey v. 
Lethulier, 
infra. 


Whitfield V. 


Bewit, 


2 P. W. 240. - 


(the grantor's ſiſters) and the heirs of their bo- 


dies, reverſion to the grantor in fee ; after the 
grantor's death A. and B. having no fons, and 
C. being dead without iſſue, A. cut down tim- 
ber- trees and ſold them; the heir of the grant- 
or, as then ſeiſed of the firſt eſtate of inherit- 
ance in one moiety of the lands, filed his bill 


for an account of one moiety of the timber- 


trees; and though it was objected, that it was 
more agreeable to equity, that the value of 
the timber · trees ſhould be put out for the .be- 

nefit 


2 Roll. Abr. 
111. Uvedale 
. Uvedale. 


Vide inſra, 
Garth w. Sir 
John Hind 
Cotton. 


1 Salk. 224. 
Lord Raym. 
208. 
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nefit of the ſons of A. and B. which might-be 
born; yet Lord Macclesfield held, that the heir 
of the grantor as ſeiſed of the firſt eſtate of inhe- 


Titance in a moiety at the time of felling the 


trees, was intitled to a moiety of the timber; 
and Lord Chancellor King was of the fame opi- 


nion upon a rehearing. 


So a ſubſequent contingent remainder may 
become veſted before a preceding one, and the 
preceding one will be no obſtruction to its veſt- 
ing. As where A. was tenant for life, remain. 
der to his firſt and other ſons in tail-male ſuc- 
ceſſively, remainder to B. for life, remainder 
to his firſt and other ſons in tail- male; then B. 
having iſſue a ſon, and A. no ſon, A. cut tim- 
ber-trees ; it was adjudged, that the fon of B. 
who was then tenant in tail, ſhould have them, - 
for the property thereof was in him by reaſon 


of his inheritance, and the remainder to the 


firſt and other ſons of A. is no impediment, 
being but a poſſibility which might never hap- 


pen. But here it is to be obſerved, that 


Chancery will not admit of waſte by colluſion 
between tenant for life and the perſon intitled 
to the firſt veſted eſtate of inheritance, to the 
prejudice of ſons not in eſſe. 


But where there is a contingent limitation in 
fee abſolutely, no eſtate limited afterwards can 
be veſted ; as a deviſe to A. for life, without im- 

| peachment 
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peachment of waſte, and ifhe have iſſue male, 
then to ſuch iſſue-male and his heirs for ever, 


and if he die without iſſue- male, then to B. 
and his heirs for ever ; in that caſe the court 


held that the remainder to B. and his heirs was 
not veſted, becaufe the precedent limitation 
to the iſſue of A. was reſolved to be a contin-' 
gent fee; and they took the diftinction I have 
nated; that where the mean eſtates limited 
are for life, or in tail, the laſt remainder may, 
if it be to a perſon in eſſe, veſt; but that no 
remainder after a limitation in fee can be 
veſted. | 


It ſeems, however, that a contingent deter- 
minable fee, deviſed in truſt for ſome ſpecial 
purpoſes only, will not prevent a ſubſequent 
limitation to one in efſe from being veſted, 
As where A. deviſed lands to his daughter for 
life, remainder to truſtees to ſupport contin- 
gent remainders, remainder to her firſt and 
other ſons ſucceſſively in tail; and if his daugh- 
ter ſhould depart this life without iſſue of her 
body living at her death, then he deviſed the 
lands to truſtees and their heirs until his cou- 
fin N. ſhould attain his age of twenty-one 


Loddington 


. Kime, 


And vide 
Beck's cale, 
infra, 


3 Alk. 774. 
Fracæy v. 
Lethulier. 


years. upon certain truſts, &c. Item, he gave 


and deviſed the lands to his couſin M. after he 
ſhould have attained his age of twenty-one 
years for the term of his life, remainder to 
truſtees to ſupport contingent remainders, 
remainder to the firſt and other ſons of N. ſuc- 
"= ceſhvely 


« r BY 
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ceſſively in tail, &c. and in default of ſuch 
iſſue, or in caſe N. ſhould die before twenty- 
one and without iſſue, remainder over. Lord 
- Hardwicke held, that the contingency of the 
daughter's dying without iſſue living at her 
death, affected only the eſtate limited to truſ- 
tees until N. ſhould attain twenty-one; that 
this limitation to truſtees was not an ab/olute 
fee, as was contended, but a determinable fee ; 
that the eſtate limited to N. was only contin- 
gent until he ſhould attain twenty. one; and 
that this contingency extended to none of the 
ſubſequent eſtates, and therefore the remain- 
ders over to perſons in eſſe were veſted. 


And here we are to obſerve, that the above 


cited caſes of Napper v. Sanders (in which C. 
died before her huſband, and therefore the 
event on which her remainder for life was to 
take effect never happened) and Tracey v. Le- 
thulier, are two expreſs authorities, that where 
a remainder is limited even to a perſon in eſſe, 
ſo as to depend on a contingency, this contin- 
gency may be conſidered as confined to ſuch 
remainder, without extending to or affecting 
the ſubſequent limitations; as was held in re- 
gard to the contingency of C.'s ſurviving her 
huſhand in the caſe of Napper v. Sanders, and 
in reſpect to the contingency of the daughter's 
leaving no iſſue living at her deceaſe in the 
caſe of K racey v. Lau. 


Some- 
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Sometimes a contingent eſtate is deviſed on 
a condition annexed to a preceding eſtate, and 
that preceding eſtate. never takes effect; in 
which caſe it ſeems agreed, that ſuch ſubſe- 
quent limitatfon ſhall nevertheleſs take place. 
For that the preceding eſtate's taking effect, 
is not conſidered as a precedent condition. 
Thus where there was a deviſe to truſtees for 
eleven years, remainder to the firſt and other 


Scatterwood 
v. Edge. 
1 Salk. 229. 


ſons of B. ſucceſſively in tail-male, provided 
they ſhould take the teſtator's ſurname, and in 


caſe they or their heirs ſhould refuſe to take 
the teſtator's ſurname, or die without iſſue, 
_ remainder to the firſt ſon of C. remainder over. 
B. died without having had any ſon, C. had a 
ſon at the time of the deviſe. The court did 
not agree as to the validity of the deviſe to 
he firſt ſon of B. being after a term of years 


without any preceding freehold to ſupport it; 


but reſolved that the ſubſequent limitation 
to the firſt ſon of C. who was then zn efſe, and 
capable, took effect; and that the preceding 
limitation to the ſons of B. or the condition 
thereto annexed, did not operate as a precedent 
condition, which muſt happen to give effect 


to the ſubſequent limitation to the ſon of C. 


but was only a precedent eſtate attended with 
ſuch limitations. 


Of the ſame opinion was Loo Hardwicke in 
the caſe of Aveiyn v. Ward; who faid he knew 
M 2 En 


1 Vezey 422. 
Thus 45 


of no caſe of a remainder or conditional limi- 
tation over, of a real eſtate, whether the firſt 
limitation were by way of a particular eſtate, 
ſo as to leave a proper remainder, or the con- 
ditional ſubſequent- limitation, were to defeat : 
Van abſolute fee before limited, but if the pre- 
cedent limitation, by what means ſoever be 
out of the caſe, the ſubſequent limitation 


Vide Avelyh ſhould take place. As the faid caſe of Ave- 
e bee hn v. Ward, and indeed moſt of the caſes 


Jones v. : : 
Weftcomb which occur upon this point, are cafes wherein 
nin. the whole fee was firſt limited, I ſhall poſtpone 


the further conſideration of them to the chap- 
ter of executory deviſes; only obſerving in N 
this place, that if ſuch a conditional limitation 1 
is not defeated by the failing of the preceding 
eſtate, in thoſe caſes wherein the whole eſtate 
is firſt limited; a fortior: it ſhould not be de- 
feated, in the caſes where the whole fee was 
not at firſt limited, but the remainder though 
conditional, includes the reſidue of the eſtate 
not before otherwiſe diſpoſed of. 


But though where a remainder is deviſed to 
take effect on a condition annexed to a preced- 
ing eſtate, and that preceding eſtate fails, the 
remainder ſhall nevertheleſs take place; yet 
where ſuch preceding particular eſtate takes 
place, and the condition is not performed, the 
remainder, it has been held, will not take effect, 
at the expiration of ſuch preceding eſtate, 

| unleſs 
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unleſs in ſome particular caſes, where it ap- 


ars to be the general intention of the teſta- 
tor that it ſhould. 


For though it has been contended, that, 
where a teſtator gives a particular eſtate, and 
after limits an eſtate over, upon a contingency, 


which is to determine the particular eſtate, ſoon- 


er than it would otherwiſe determine ; there 
though the contingency doesnot happen, never- 
theleſs the limitation over ſhall be good after the 
determination of the firſt eſtate: yet Lord 
Hardwicke denied there was any (ſuch rule; for 
that all the caſes which could be put, depend- 
ed on particular words, and the intent of the 
party: and to prove it, cited a caſe where 
A. deviſed his eſtate to his ſon in fail, re- 
mainder to B. for life, on condition he thould 
change his name, and if he did not, gave the 
eſtate over to D. the ſon died without iſſue, 
B. performed the condition and died ; and 
upon a queſtion whether D. ſhould have the 
eſtate after B.'s death; the judges of K. B. 
were of opinion, that D. took no eſtate on 
the death of B. but it went to the heir at law 
of A. : which opinion was confirmed by the 
Houte of Lords in 1729. R 


3 Atk. 285. 


Amhurſt v. 
Litton. 
in Chanc. 


1727. 


And J. nd Hardwicke accordingly i in a caſe ; Ark. 403. 


where A. deviſed his houſe, Sc. to his wife 
for life,. upon expreſs condition, that if ſhe ' 
ſhould marry again, then, that the houſe, Cc. 

| ſhould 


Sheffield v. 


Lord TO 


Luxſord v. 
Check E. 


. 125. 
aym. 427. 
Brown v. 
Cutter. 
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ſhould go forthwith to his eldeſt ſon and his 
iſſue, and if all his iſſue-male ſhould die, re- 
mainder over; held that it was not a veſted 
remainder in the fon, but a contingent limita- 
tion to take effect only if the wife of the teſta- 


tor ſhould marry again; becauſe, upon the 


circumſtances of that caſe, the other conſtruc- 
tion was unneceſſary, or rather improper, to 


effectuate the teſtator's intent. 


It is true in, a caſe where A. deviſed his 
eſtate. to his wife for life, if ſhe - ſhould not 
marry again, but if ſhe did, then, that his fon 
H. ſhould preſently after his mother's marri- 
age, enter, and enjoy the premiſſes to him 
and the heirs-male of his body, remainder to 
teſtator's other ſons ſucceſſively in like man- 
ner, remainder over : the wife ſurvived the 
teſtator, and died without marrying again : 
the queſtion between the heir- general of the 
teſtator, and the iſſue- male of one of the ſons, 
was, whether the condition. not having been 
performed, the remainder to the ſons in tail, 
took effect? The court held that it did; for 
that by the whole ſcope of the will, the teſta- 
tor intended an intail, and rather than the in- 
tent of the teſtator ſhould be defeated, the 
court conſtrued the deviſe to the wife, to be 
the ſame as a limitation to her during widow- 
hood, remainder. over, Sc. to commence on 
the determination of the wife's eſtate, whether 
py marriage or death. 


But 


[56] 


But here we are to remember that a limita- 


tion may be ſo penned, as to take effect either 
as a conditional limitation. in derogation and 
abridgment of a preceding particular eſtate, 
upon the performance of a condition annexed 
to ſuch preceding eſtate, or as a remainder ex- 
pectant upon ſuch preceding particular eſtate, 


though the condition be not performed ; as 


appears to have been the fact in the caſe of 
| Scatterwood v. Edge above cited; where, ſup- 
poſing the limitations to the ſons of B. good, 
the ſubſequent limitation to the firſt ſon of C. 
was to take effect either upon the ſons of B. 
refuſing to take the teſtator's ſurname, or other- 
wiſe upon failure of iſſue of the ſons of B. 


And for another inſtance of this nature I ſnall 


refer to the caſe of Brown/word v. Edwards, 
cited hereafter in the -chapter of entern 
deviſes. 


It benehmen happens that a remainder is li- 
mited in words which ſeem to import a con- 
tingency, though in fact they mean no more 
than would have been implied without them, 
or do not amount to a condition precedent, 
but only denote the time when the remainder 


is to veſt in poſſeſſion. 


Thus where there was a deviſe of land to A. 
and B. for eight years, and after the ſaid term 


to 


And vide 


Cro. Jac. 697. 
Foy v. Hind. 


Vide 2 Vez. 
243- 


z Rep 19. 


oraſton's 
caſe, and vide 
I P. W. 170. 


Moor 487. 


| Holcrott's 
caſe. 


1 


to remain to the teſtator's executors, till ſuch 


time as H. ſhould accompliſh his age of twenty- 
one years, and when the ſaid H. ſhould come 
to his full age of twenty-one years, then the 
teſtator | willed that H. ſhould enjoy the lands 
to him and his heirs for ever. H. died under 


twenty-one, and it was contended that the re- 


mainder did not veſt in H., becauſe he did not 
live to attain the age of twenty-one years; for 


that as he was not to have it until his age of 


twenty-one, it was contingent on that event, it 
being uncertain whether he ever would attain 
that age. But it was held, that the caſe was 
nothing elſe in effect than a deviſe to the exe- 
cutor till H. attained the age of twenty-one 


years, remainder to H. in fee; and that the ad- 


verbs of time when, &c. and then, &c, do not 
make any thing neceſlary to precede the ſet- 
tling of the remainder, any more than in the 
common caſe of a leaſe for life or years, and 
after the deceaſe of the leſſee, or the term 


ended, remainder to another, in which caſes 


the remainder veſts preſently. And that theſe 
adverbs expreſſed the time when the remainder 


to H. ſhould take effect in poſſeſſion, and not 


when it ſhould become veſted. 


So where there was an eſtate given to A. for 
life, and afterwards to his firſt, ſecond, third and 


fourth ſons in tail, and if his fourth ſon die with- 


out iſſue, then to B. this was held a remain- 
der 


* 
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der veſted in B.; and the ſame thing as if it 
had been ſaid remainder to B. where the fourth 
ſon's dying without iſſue is implied; that it was 
not a condition, but an expreſſion: of the time 
when the remainder ſhould veſt in poſſeſſion. 


80 where a teſtator deviſed houſes to 8. his 


ſon after the death of his wife, and if his three 
daughters or either of them ſhould over - live 
their mother and S. their brother and his heirs, 
they to enjoy the ſame houſes for the term of 
their lives, remainder to F. and V. Aſter the 
teſtator's deceaſe, the ſon and two of the 


daughters died without iſſue, then the mother 


died, and afterwards the third daughter. One 
of the queſtions upon this will was, (after it 
had been reſolved that by heirs of S. was in- 
tended hetrs of his body) whether this remain- 
der to J. and V. was contingent upon the 
event of the daughters ſurviving their mother 
and brother; and if ſo, whether the condition 
was well performed, two of the daughters 
having died in their brother's lifetime; but the 
court reſolved that it was not a contingent limi- 
tation, but only an expreſſion when the remain- 
der ſhould commence (i. e. take effect in poſ- 
ſeſſion.) 


| th whom a teſtator deviſed all his PP to 
his wife for life, and after her death to his 
three daughters equally to be divided, and if 

any 


Cro. Jac. 416. 


Webb. v. 
Herring, 
And vid. Cro. | 
Eliz. 25. 
Lee v. Vin- 
cent. 


King v. 
82 ball. 


Cro. Jac. 448. 


Chadock v. 
Cowley. 


Forte ſcue v. 

Abbot. 

Pollex, 479. 
Sir Thomas 


Jones 79. 


Cro, Jac 695. 
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any of them died before the others, .then the 
others to be heirs, and if they all died without 
iſſue, remainder over; and it was adjudged that 


they all took veſted eſtates: tail. 


So a deviſe of Blackacre and M hiteacre to M. 
for life, and after her death, Flackacre to B. 
and his heirs for ever, and Mhiteacre to C. and 
his heirs for ever; and that the ſurvivor of 


them ſhall be heir to the other, if either of 


them die without iſſue : this it ſeems is an im- 
mediate eſtate- tail with remainder limited over; 
for the ſubſequent clauſe reſtrains the firſt li- 
mitation, and the words if either of them die 
without iſſue mark the time when the remain- 
der over to the other is to take effect in poſ- 
ſeſſion; but if it had been, if either of them 


die without iſſue, living the other, or before ſuch 


an age, the remainder would then have been 
contingent. | 


Again, where a teſtator having four chil- 
dren, deviſed one houſe to his eldeſt ſon and 
heir, without limiting any eſtate ; and ſo de- 
viſed three other houſes to his other three chil- 
dren reſpectively, and willed that if either of 
his ſaid children ſhould depart this life, then 
the houſes ſo given them ſhould be equally di- 
vided betwixt them that are living. The 
eldeſt fon died, and it was contended that this 


limitation over to the children then living, 
| Was 


, : 
7 


n 


was a contingent remainder to the ſurvivors, 
depending on the particular eſtates for life in 
the children, and that the eldeſt ſon's eſtate 


for life in the houſe deviſed to him, was merg- 


ed in the fee which deſcended on him upon his 
father's deceaſe; and conſequently the contin- 


gent remainder to the ſurvivors in this houſe 


was thereby deſtroyed. But, on the other 


hand, it was inſiſted and fo adjudged by the 


court, that this was not a contingent remain- 


der, but a veſted remainder ; and that every 
child took a particular eſtate in his or. her 


houſe for life, with remainder to the others for 


their lives veſted, agreeable to the reſolutions 


in the above cited caſes of Webb v. Herring, 
King v. Rumbal, and Chadock v. Cowley. - 
It is obſervable that this caſe is wrongly re- 
ported by Levinz, who ſays he heard that the 
court held it good as an executory deviſe, 
But both Pollexfen and Sir Thomas Jones, who 
argued the caſe, report the decifion of the 


court as above ſtated. 


So where the teſtator deviſed lands to two 
truſtees and the ſurvivor of them and his heirs 
in truſt, to lay out the rents and profits for the 
maintenance of two nephews of the teſtator 
during their minorities; and when and as they 
ſhould attain their reſpective ages of twenty- 


one years, to be and remain to thoſe two 


nephews and * heirs equally ; it was re- 
ſolved, 


2 Ley. 202. 


Goodtitle v. 
Whitby, 
I Burr: 228, 


Vide "IP 
p. 163—4- 


1 Roll. Abr. 


415. pl. 
Spring v. 
Cæſar. 


12. 
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ſolved, that the nephews took the fee imme- 
diately, and that the limitation to the truſtees 


was only a chattel-intereſt out of the freehold 
in the nephews. 


Here I might alſo introduce, as in ſome de- 


gree connetted with the preſent point, ſeveral 
of the caſes where a preceding limitation, or a 


condition annexed thereto, has been held not 


to be a condition precedent to give effect to a 
ſubſequent limitation; but theſe caſes I have 
either noticed already, or referred the conſider- 


ation of them to a — part of this trea- 


tile. 


Some inſtances are to be met with, where 
the contingency, upon which an eſtate is li- 
mited has been conſidered as a condition ſub- 


ſequent inſtead of precedent ; ſo that the eſtate 
becomes veſted immediately, ſubje& to be de- 


feated by the condition when it happens, in the 
room of not taking effect till ſuch condition 
happens. Thus, where a fine was levied to 
the uſe of A. and his heirs, if B. ſhould not 
pay 105. to A. before a certain day, and if he 
ſhould, then to the uſe of A. for life, remain- 
der to the uſe of B. in fee; the condition in 


this caſe was held a condition ſubſequent with 


reſpect to A. fo that he took an eſtate in fee 
until B. paid the 105. Here it was evident- 
ly the intent that one of the limitations 

| ſhould 


| 
' 


| 
# | 
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ſhould take effect immediately; the latter 
could not take place till the 105. paid, there- 
fore it muſt be the firſt. 


So where there was a ſurrender to the ule of 
the ſurrenderor for life, and after to the ule of 


the youngeſt ſon, and the heirs of his body, 


if he attained the age of eighteen, and if he died 
before eighteen without iſſue- male, then to the 
right heirs of A. it was held to be a condition 
ſubſequent with reſpect to the youngeſt (on ; 


and therefore the remainder veſted immediate 
ly, ſubject to be defeated. by the condition of 


his dying without iſſue- male before he attained 
the age of eighteen. Here it was evidently the 
intent, that the eſtate ſhould not go to the heirs 
of A. if the youngeſt ſon died before eighteen 
leaving iſſue male; but if the eſtate was not 
to veſt till he attained eighteen, this intent 
could not have been fatisfied. Conſtructions 
of this ſort, however, ſeem to be only allow- 
able where the limitations are by way of ule, 
or by will, as they really are nothing but ſhift- 


ing uſes or executory deviſes, of which vide 


hereafter. 
WW +0 


Df 


2 Show. 398. 
Stocker v. 
Edwards, 


Vide alſo 3. 
Lev. 132. 


Edwards v. 


Hammond, | 


where the 
ſame caſe 
ſeems to be 
ſomewhat 
differently 
ſta ted. 


And vide 
Avelyn v. 
Ward, 1 Vez. 
420. 
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Of cve Nature of the Contingencp upon 
which a Remainder map be limited. 


* 


IN the limitation of contingent remainders, 
it is neceſſary that regard be paid to the nature 
of the contingency upon which the remainder 
is intended to take effect; for the limitation 
intended as a contingent remainder may fail 
of effect, on account of the following circum- 
ſtances, reſpecting the contingency upon which 
it is limited to take effect. 


1/, The contingent event's being an illegal 
act. . 


2dly, The remote probability of the contin- 
gent event. 


3dly, The condition's enuring to defeat the 
preceding eſtate. | 


This third or laſt objection may again be 
ſubdivided into two branches; the firſt re- 
lating to thoſe caſes where the condition 
upon which the ſubſequent limitation is in- 
tended to ariſe or take effect, is repugnant 
to any rule of law, or contrarient in itſelf, 

or 


Cans 3 


or inconſiſtent with the quality or nature of the 
preceding eſtate; the ſecond extending to all 
other caſes where ſuch repugnancy, contrariety 
or inconſiſtency is out of the queſtion ; but 
the condition merely operates to defeat and 
abridge the preceding eſtate. 


The firſt two of the three general grounds of 


objection above noticed, extend to thoſe limi- 
tations which (ſo far as reſpects their relation 


to the preceding eſtate) fall within the proper 


_ deſcription of remainders. But the third or 
laſt objection renders all limitations to which it 
applies ineffectual as remainders, (becauſe a 
remainder, properly ſo called, cannot enure to 
defeat or abridge the preceding eſtate) and as 


to ſuch limitations as fall within the firſt 


branch of the objection, they are intirely void; 
whilſt many of thoſe to which only the latter 


branch of this objection is applicable, may taxe 


effect as ſhifting uſes, or as executory deviſes, 
though void as remainders in the ſtrict ſenſe of 
that word. 


To begin with the firſt objection, Lord Coke 
tells us, the law: will never adjudge a grant, 
by reaſon of a poſſibility or expectation of a 
thing whickr is againſt law, for the ſame is po- 
tentia remotiſſima, and which by intendment of 
law nunquam venit in actum; of this nature was 
the poſlibility of a man's entering into religion 


by 


2 Rep. 51 
Plow. 32. 


ds A. ta, 
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by becoming profeſſed.” Upon the ſame prin- 
ciple, a limitation to a baſtard not in eſſe is 
held to be void; for the law does not favour 
ſuch generation, or Nr that duch ſhould 
he. | 


Cro. El. 509 


1 As to the ſecond point, it is quite that 

/ -- +» + . thepoſſibility upon which a remainder is to de- 
| pend, ſhould be a common poſſibility and po- 
tentia propinqua, as death, or death without 

2 Rep. 51. iſſue, or coverture, or the like, Therefore a 
remainder to a corporation, which is not in be- 

ing at the time of the limitation, is void, al- 

though it be erected during the particulareſtate. 

But if during the vacation of the mayoralty of 

r leſt 264 a. D. a leaſe for life be made, remainder to the 
mayor and commonalty of D. this remainder 

is good if there be a mayor of D. elected du- 

- ng the eſtate for * 


So if * be a leaſe for life, remainder to 
the heirs of J. S. though this remainder be 
good, becauſe by common poſſibility F. S. may 

2 Rep. 5t- die during the particular eſtate, yet if there be 
no ſuch perſon as J. S. at the time of the limi- 
tation, notwithſtanding ſuch a perſon ſhould 

afterwards be born, and die during the life of 
the tenant for life, his heir ſhall not take by 
virtue of ſuch limitation; becauſe the poſſi- 


1 bility on which it is to take effect is too re- 


mote; for it amounts to the concurrence of 
two ſeveral contingencies, not independent. 
| and 
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and collateral, but the one requiring the pre · 


vious exiſtence of the other, and yet not neceſ- 
ſarily ariſing out of it, viz, Ny, That ſuch a 
perſon as F. &. ſhould be born, which is very 
uncertain, and Secondly, That he ſhould alſo 
die during the particular eſtate, which is ano- 
ther uncertainty grafted upon the former; 


this is called a poſlibility upon 2 poſſibility, 


which Lord Coke tells us is never ae by 
intendment of lu. | 


t Inſt. 25: b. 
184. A. 


Upon the ſame ground ariſeth the alla FR 


tion between a remainder limited by a general 
deſcription, and one limited by a particular 
name to a perſon nat in Ve. In the firſt caſe 
the remainder is good, as a limitation io the 
right heirs of F. D. who is alive, or primogentto 
filio of B. who has no ſon then born; but in 
the other caſe the remainder is vaid ; as if a 
' remainder be limited to E. ſon of D. in that 
caſe if D. hath not a ſon named G. at the time 
of the limitation, the law will not expe& he 


ſhould afterwards have a ſon fo named, be- 


cauſe it amounts to a poſſibility upon a poſſi- 
bility, viz. firſt, that he ſhould have a ſon, 
and ſecondly, that ſuch fon ſhould be named 


In regard to the third objection, to begin 


2 Rep. TH 


with the firſt branch of it, viz. the repug- 


N nancy. 


| 
. 


1 Rep. 86. a. 
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nancy, contrariety or inconſiſtency of the con- 


dition. It has been held, that a condition or 
limitation muſt. determitie or avoid the whole 


of the eſtate to which it is annexed, and not de- 


termine it in part only, and leave it good for 
the reſidue. Upon this principle it has been 
adjudged, that a proviſo to make the eſtate 
of tenant in tail ceaſe during his life, is void; 
for that although the whole eſtate may be de- 
termined by a condition, yet part of it only, 
viz. during the life of tenant in tail ſhall not; 
here we ſee the proviſo is ineffeQtual, on ac- 


count of its repugnancy to a rule of lav. 


Again, it may be contrariant in itſelf, as in 
the caſe of a proviſo for determining an eſtate- 


tail, as if tenant in tail were dead; this has 
been held a contrariant proviſo, and. void on 


that account; becauſe: the death of tenant in 
tail does not determine the eſtate- tail, but his 
death without iſſue ; and conſequently to ſay 
that the eſtate · tail ſhall determine, as if he were 
dead, amounts to ſaying that it ſhall determine, 
as it would do upon an event (viz, death of 
tenant in tail) which event might not determine 
it; and therefore ſuch a proviſo is contradic- 
tory and abſurd in itſelf. I ſhall now adduce 
two or three leading caſes, wherein the proviſo 
was held void on both theſe laſt ee 
«am 3+ 2 asg 


Thus 


[99 1 


Thus where C. covenanted to ſtand ſeiſed of 
lands to the uſe of himſelf for life, remainder 

to the uſe of R. and the heirs-male of his body, 
with divers remainders over. Proviped, 
That if R. or any of the heirs-male of tus body 
ſhould attempt or procure any att or thing, by 


which any eftate-tail ſo limited ſhould be undone, 


barred or determined, &c. that then after that, 
&c. the uſes and eftates to him limited who ſbould 
ſo do, &c. ſhould ceaſe, only in reſpect to ſuch 
per on fo attempting, inthe ſame manner as if ſuch 
perſon ſo attempting, &c. were naturally dead; 
and that then immediately in all ſuch caſes, the 


uſes of ſuch lands ſbould be to ſuch perſons to whom 


the uſes ſbould come, if ſuch perſons ſo attempting, 
&c. were naturally dead, of fuch and the like 
eftate, and in the ſame manner and form, and with 
fuch remainders over, and under ſuch limitations 
and reſtrictions, & c. as if ſuch perſon ſo — 
"ng, &c. were naturally dead. 


WY TOI C. died and R. ſuffered | a com 


mon recovery to his own uſe, c. The next 
in remainder immediately thereupon entered; 
and upon the queſtion, whether ſuch entry was 
lawful or not? That juſtices of the C. P. 
unanimouſiy agreed, that this proviſo to ceaſe 
an eſtate limited to one and the heirs- male of 
his body, as if the tenant in tail were dead, 
was . impoſſible and 2 the law. 
N 2 For 


2 


Corber s caſe, 
l * 83. le 
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For the deu of tenant in tail, is not a. ceſſer 
of the eftate-tail, but the death of tenant in 


tail wit out iſſue of his body is the determination 


Jermyn *. 
Arſcot, cited 
1 Rep. 85. 


en Se. 


wy in Corbet's caſe, two other ſimilar caſes 
were cited by the court; the one upon a will, 
where after ſeveral limitations in tail, a provi- 
ſo of the like nature was inſerted. One of 


the deviſees in tail levied a fine, whereupon 


the next in remainder claimed the lands by 
force of the proviſo ; and upon ſulemn argu- 
ment it was adjudged, that the proviſo of re- 
ſtraint was void, becauſe it was againft law and 


2 5 repugnant; for by a proviſo, condition or 


Cholmley v. 
Humble, cit. 
r Rep. 86. 


limitation, the whole eſtate ought to be de- 
feated; and that it cannot determine the 
eſtate for part, and continue it for the reſidue; 
and that an eſtate in land cannot ceaſe for a 


time and revive and reveſt afterwards; and 


that a proviſo to ceaſe an eſtate-tail, as F te- 
nant in tail were dead, is repugnant, becauſe 
the eſtate-tail is not determinable on his death, 
but on his death without iſſue. The other 'was 
a caſe ariſing upon a conveyance to uſes, 
whereby the lands were limited to the uſe of 
H. and the heirs male of his body, with divers 
remainders over. Provipep, That if H. or 
any of the heirs of his body ſhould attempt 
or make any nent, Sc. that his eſtate 

| — 
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ſhould cenſe us if he were dead. And the 


feoffees and their heirs ſhould ſtand ſeiſed f 


the lands to the uſe of ſuch perſon to whom 
the ſame ought to deſcend or remain atcord- 
ing to the limitations. H. levied a fine, and 


upon the queſtion whether the next remain- 
der- man became thereupon intitled to the 


lands, it was held that a proviſo to deter- 


mine an eſtate-tail as if tenant in tail were dead, 


was againſt law and repugnant; and that a 
condition or limitation ought to deſtroy all the 
eſtate to which it is annexed, and not part of 
it only. | | 


Again, where there was a limitation in tail, 
with a © proviſo, that if the tenant in tall 
ſhould adviſedly and effectually attempt, pro- 
cure and go about, or aſſent or do any 
act, Sc. touching any bargain, fale, diſcon- 
tinuance, alteration, &c. of the lands, whereby 
any eſtate, &c. might be diſcontinued, Sc. 


6 Rep. 40, 
Mildmay's 


caſe, 


that then from the time of ſuch procuring, 


attempting, Cc. his eſtate ſhould ceaſe as if 

he were dead; it was held, that the words 
attempt, go about, &c. were uneertain and void 
in law; that inheritances ought not to de- 
pend on ſuch uncertainties, for that the law 
doth reject conations and goings about as 


iſſue. 


| And 


things uncertain, which cannot be put in 


e 
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Vern. 233. 
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And fo in another caſe, where there was a 


Cr. Jac. 697: limitation over, upon tenant in tail or his iſſue 


effectually and expressly aſſenting, conclud- 
ing, doing and going about to do, or make 
any act or acts to alter, diſcontinue or change 
the eſtate Sc. and tenant in tail levied a fine 


by agreement. The court faid here was no li · 


mitation to enter, but after the effectual going 
about, and it was not effectual till after the act 
done; and when the act was done, the remain- 
der was diſcontinued. And it was held, that 
theſe words were too ambiguous to determine 
an inheritance by limitation. 


We are further to obſerve, that there are 


certain incidents and qualities ſo annexed to and 


inherent in certain Eſtates, as to be incapable 
of being reſtrained or prohibited by any provi- 
ſo, condition or limitation; and therefore 
where an eſtate is limited to take effect upon 
any ſuch reſtrictive condition annexed to a pre- 
ceding eſtate, ſuch limitation is held to be void 


and incapable of taking effect at all. I ſhall 


inſtance this in the caſe of an eſlate- tail, to 


which the power of ſuffering a common re- 


covery, and of levying a fine (within Sratute 
4 H. 7. and 32 H.8.) is fo incident and in- 


herent, that any condition or | proviſo re- 
ſtraining or prohibiting it, is held to be re- 
pugnant to the nature of the eſtate, and there- 


for ec void. 1 
As 


bt IS 


* 
4 * 
* 
1 : 
| »- * , \ 
2 2 


As where lands were deviſed, to ſeveral 
daughters ſucceſſively in tail, with a proviſo 
that if any of them ſhould conclude. and 
agree to or for the doing or execution of any 
act, Sc. whereby the lands intailed, Sc. or 
any eſtate or remainder thereof ſhould by any 
way or means be diſcontinued or aliened, or 


W497 


Mary Port- 
ington's caſe, 
10 Rep. 37. b · 


ſhould do any act or thing whereby the lands | 


might not deſcend, remain or come as limit- 
ed by the will, that then the perſon ſo con- 
_ cluding and agreeing to or for the doing and 
execution of any ſuch act, &c. ſhould imme- 
diately after ſuch concluſion and agreement, 
Sc. loſe and forfeit, Sc. ſuch eſtate and bene- 
fit as ſhe and they might claim, in ſuch man- 
ner as if ſhe or they had never been named in 


the will, and thenceforth the eſtate and eſtates 


limited to her or them, c. ſhould utterly 
ceaſe, as fully to all intents and purpoſes. as 


if ſhe or they, Cc. were dead without beirs.of 


their bodies. The farſt tenant in tail conclud- 


ed and agreed to ſuffer. a common recovery. 


and ſuffered one accordingly ; the next in 


remainder claimed the eſtate as forfeited ; and 


contended, that if the donor could not reſtrain 
the recovery after it was ſuffered, becauſe 
thereby the. remainder was barred, yet he 
might reſtrain the concluſion and agreement 
to ſuffer it, to prevent the bar by the reco- 
very. 10.90 


But 


— 
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And vide 


. 


Scholaſtica's 
caſe, Ploud. 
403. or 
Newis 2. 


Lark, 


n 
But it was adjudged in that caſe, that te- 


fe; nant in tail cannot be reſtrained by any con- 


dition or limitation from ſuffering a recovery; 
and that it was abſurd to ſay that the reco- 

very itſelf cannot be prohibited by any con- 
dition or limitation; and yet that the conclu- 
ſion or agreement to ſuffer it may be prohibit- 
ed; and it was alſo laid down in the arguments 
in the ſame caſe, that the levying a fine within 
Stat. 4 H. J. c. 24. and 32 H. 8. e. 36. to bar 

the iſſue, was of the number of thoſe incidents 

to an eſtate- tail, which could not be reſtrained 
by condition. 


And though Scholaſticas caſe (where tenant 
in tail, under a proviſo of this nature, levied 
a fine and ſuffered a recovery, and it was 
held by the court, to have determined the 
eſtate-tail by limitation, and have given title 
of entry to the next in remainder, the point 
reſpecting the invalidity of reſtraining a reco- 
very being not at all moved in the argumeats 
upon the caſe) was cited in Mary Portington's 
caſe, as an authority in ſupport of the validity 
of the reſtriction, yet it was obſerved, that 
the tenant in tail in Scholaftica's caſe firſt levied 
a fine, which, for any thing that appeared, 
was a fine at the common law, and then it 
was. a diſcontinuance and wrong, and there- 
Pr. might he * by condition. And, 

| 3 : 


„„ 
beſides, that it was afterwards in the Ning s. vide 80 Js 
Bench by Popham C. J. and two other juſtices, ni 457. 
for the matter in law, reſolved in Scholaſticas Alle. get 
caſe againſt the former opinion, though the | 
judgment was given upon an incurable n 
fection in the verdict. \ 
7 
The diſtinQion between the orevedind cafe 
of Corbet, of Jermyn v. Arſcot, of Cholmley v. 
Humble and of Mildmay, and that of Mary Por- 
tington, is to be attended to; in the four for- 
mer the proviſo was repugnant to a rule of 
law, as being confined to the avoiding only 
part of the eſtate tail, viz. ſo far only as re- 
ſpected tenant in tail himſelf, ſtil] leaving 
it good as to his iſſue, and alſo involved 
ſomething contradiftory and abſurd in itſelf, "9% 
being to determine the eſtate-tail, as if tenant 
in tail were dead; which, in fact, does not 
determine the eſtate tail. Whereas the caſe 
of Mary Portington ſteered clear of theſe ob- 
jections; the proviſo there enuring to defeat | 
the whole eſtate-tail, and to determine the 
eftate-tail as if tenant in tail were dead with- 
ot herrs of his body, which really is a deter- 
mination of the eſtate-tail. The queſtion, 
therefore, in this laſt caſe did not reſpect the 
general validity of the proviſo, but only the 
extent or application of it to a particular act. 
viz, the ſuffering a recovery; and we ſee it 
was determined that the reſtriction was void 
; - 
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1 Ventr, 321. 


Vide Co. Lit. 
224. b. 
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| as to that, and would have been als. fo 


as to a fine levied purſuant. to the men. 15 
H. 7. and H. 8. | 


55 But, . ſuch a proviſo or limitation 
as that in Mary Portington's caſe, it ſeems, 
may extend to reſtrain a feoffment, or even a 
fine at common law, or any other tortious 
diſcontinuance or alienation; and a breach of 
it by any ſuch tortious alienation, may give 


effect to the limitation over, and a title of en- 


try to the perſon claiming by force of it. This 
was admitted in the arguments in Mary Por- 


3 s caſe. 


Thus where a deviſe was to one and Fa heirs- 
male of his body, with a proviſo, that if he 
attempted to alien, then immediately his eſtate 
ſhould ceaſe, and another ſhould enter; the 


deviſee made a feoffment, and though it was 
held that the condition, viz. to attempt to alien 
was void, for that a man cannot be reſtrained 


from an attempt to alien, for non conſtat, what 


ſhall be judged an attempt, and how it can be 


tried; yet it was agreed on all hands, that 
tenant in tail might be reſtrained from aliening 


by feoffment or other act which was tortious, 
and would make a diſcontinuance, though he 


could not be reſtrained from aliening by ne 


"And, 


| ( 17 J 
And, indeed, in a former caſe where lands 
were given in tail upon condition that if Trevithen. 


the donee or his heirs diſcontinued, the donor 
ſhoyld enter; the donee had iſſue two daugh- 
ters and died; the daughters had iſſue two 
ſons and died; one of the ſons diſcontinued, 
and it was held to be a forfeiture. Lecnard, 
in his report of this caſe ſays, the diſcon- 
tinuance was by fine, and ſo it might be, agree- 
able to the obſervation made in Mary Porting- 
ton's caſe in regard to the fine in Scholaſtica's 


Croker v. 
Cro. Eliz. 35. 


I Leon. 292. 


caſe, if we ſuppoſe it to have been a fine at 


common law. 


And ſo where lands were deviſed part to 
teſtator's eldeſt ſon in tail, part to his youngeſt 
ſon in fee, provided that neither of the ſaid 
| ſons ſhould ſell or leaſe the. lands fo given 


Spittle v. 
Davis... - 
2 Leon. 38. 
Moor 271. 


them, or do any act, Sc. before they came 


to the age of thirty years. And if either of 


them did, then the other ſhould have the por- 
tion ſo deviſed to his brother. The eldeſt fon 
leaſed the lands deviſed to him before he at- 
- tained that age; and it was held that the entry 
of the youngeſt ſon upon him was lawful. 


But all theſe laſt mentioned caſes, where 


the condition is not void, fall within the latter 


branch of the third objeftion above noticed; 
being of that claſs, where as the condition 
enures to defeat the preceding eſtate, the ſub- 


ſequent 
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Plowd. Com 


7 
Vide Dr. and 
Stud. lib. 2 


cap. 21. 
Perk. ſ. 831. 


'1 Inſt 214. 
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ſequent limitation cannot dee as a remain · 


der in the ſtrict and proper ſenſe of that w 


though it may flill take effect as a conditional 
limitation by deviſe, or by way of future or 
ſpringing ule. - 
Now to come to the latter branch of the 
third and laſt above noticed ground of ob- 
jection, we are to obſerve, that it is laid down 
as a rule in conveyances at common law, 
that every remainder muſt be ſo limited as to 
wait for the determination of the particular 
Eſtate, before it is to take effect in poſſeſſion ; 
and not to take effect in prejudice or excluſion 
of the preceding eſtate. This rule not only 
flows of neceſſity from the definition of a 
remainder, which J have conſidered in the be- 
ginning of this eſſay; but alſo follows as the 
conſequence of a maxim at commeu law, 
that none ſhall take advantage of a condition 
but the party from whom the condition moves 
(i. e. the grantor) and his heirs; now if he 
or his heirs take advantage of a condition 
by entry or claim; the livery made upon the 
creation of the eftares i is defeated, and of courſe 
every. eſtate then created 1s thereby annulled 
and gone. But the remainder ought to veſt 
at the inſtant of the expiration of the preced- 
ing eſtate; and at that inſtant we ſee both 
preceding eſtate and remainder are defeated 
by the entry of the grantor. Therefore ſuch 
0 re- 


remainder 1 is void. It bolloos that a remain: 
der, properly ſo called, cannot be limited to 
take effect upon a condition which is to defeat 
the particular eſtate, whether ſuch condition 
be repugnant to the nature of the effate to 
| which it is annexed, or not. 


Thus, for inſtance; if a leaſe for life be 
made upon condition, that if a ſtranger pay 


to the leſſor 207. then immediately the land 


ſhall remain to the ſame ſtranger, this remain- 
der is void ; for the tenant for life ought to 
have it duviog his life, and if ſo, during that 
time the ſtranger cannot have it; for he can 
take no advantage of the condition, but only 
the grantor or his heirs; but had it been li- 
mited, that if a ſtranger pay to the leſſor 20 J. 
then, after the death of tenant for life, it ſhould 
remain to that ſtranger, it would have been 
a good -remainder.—The diſtinction between 
the two caſes is this ; in the latter the remain- 
der is not to veſt in poſſeſſion till after the 
determination of the eſtate for life, when it 
may veſt of courſe : in the former it is limited 
to take effect in poſſeſſion on the performance 
of a condition, which is to defeat the eſtate for 
life, and not to wait till the particular eſtate 
be determined, which ex vi termini r re. 
Manger ought to do. | 


80 if a leaſe be wude to two, the remainder 


over in fee after the death of the firſt of them, this 
remainder 


Plowd, Com. 
29. b. 


Plowd. 24. 


Plowd. 32. in 
the caſe of 
Colthurſt v. 
Befuſhin. 


Vide ſupra, 
p. 168. 
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Winder is void ; becauſe the ſurvivor muſt 
have the lands during his life by the nature of 


the firſt eſtate, otherwiſe the firſt eſtate would | 
be defeated as to ſuch ſurvivor. | 


But, however, here we are to obſerve, that 
if land be leaſed to one for life, c. and if ſuch 
a thing happen, then to remain to B. &c. this 
ſhall-not be underſtood as intended to veſt in 
poſſeſſion, immediately upon the happening of 


the condition, and in abridgment of the preced- 


ing eſtate ; becauſe under that conſtruction the 


remainder would be void for the reaſons al- 


ready given ; but it ſhall be conſtrued to veſt 
in intereſt upon the bappening of the conditi- 
on, and to remain as a remainder ought to 
do, that is fo as to wait the determination of 
the preceding eſtate before it comes into poſ- 
ſeſhon. 4 


As it a gif in tail be made to one upon con- | 
dition that if he do ſuch an act, then the lands 
ſhall remain to his right heirs; the word ther 


is not ſo to be underſtood, as to avoid the 


eſtate-tail, and execute the fee-ſimple in poſ- 
ſeſſion immediately on performance of the act, 
but muſt be taken in this manner, viz. that 
upon performance of the act, the remainder 
in fee ſhall veſt in him, not to be executed in 
poſſeſſion till the expiration of the eſtate- tail. 
So if there be an eſtate to huſband and 

wife 
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wife for their lives, remainder to B., "hd if B. 
die before the huſband and wife, then! to re- 
main to C., this would be a good remainder to 
C. to take effect in poſſeſſion after the deter- 
mination of the preceding eſtate; but it would 
have been void if it had been, that then from 


the death of B., C. ſhould have the lands during 


the lives of huſband and wife, upon We princi- 
pies before laid down. 


The ſame law holds with regard to a ſubſe- 
quent eſtate limited to take effect on a conditi- 
on which is to defeat a preceding remainder 
as where A. ſeiſed in fee let to B. for life, re- 
mainder to C. for life, provided that if A. 
ſhould have a ſon which ſhould live to the age 
of five years, the eſtate limited to C. ſhould 


ceaſe, and the land remain to that fon in tail; 


it was adjudged, the eſtate limited to the ſon 
was void, becauſe limited on a condition which 
was to defeat the anne remainder to C. 


Bout here we are to ine . ths 


caſes, where a ſubſequent eſtate is limited to 


take effect upon a condition which is to defeat 
the preceding eſtate; and other caſes where 
the preceding eſtate is limited, ſubject to a con- 
dition, but the remainder is limited without 
any relation to or dependence at all upon that 


n In the * caſes we have ſeen the 
ERS. condition 


Cro. Eliz. 


ogan v. 
Cogan. 


S 0 I . * . 
- 2 b 
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| Roll. Abr. 


Cond. 1, 
d. pl. 3. 

= P. d. 
ERS: 


pl. 111. 


Bac. Abr. 4. 
319. 


Lit. ſ. 347. 
Vide Perk. 
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condition-makes the ſubſequent limitation vid; ; 
but in the latter it ſeems the remainder de- 
| 11 the condition: as if a man leaſe 40 fl. 
for 


rook Cond. . 5 the condition 1 is defvroged:: lnb Toms 


ife upon condition, remainder over, Rall 


4 ien 


Now, in theſe 3 Rare 4 as op us 
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|; not intended to be affected by the condition an- 
nexed to the particular eſtate, yet if that con- 


dition were good, the grantor's entry for breach 


of it, would defeat the remainder, upon the 


principles before laid down. But it is unrea- 


ſonable that the grantor ſhould defeat that 


eſtate in remainder which, he had abſolutely 


granted away. Indeed it ſeems directly within 
the reaſon of the caſe put by Littletons that if 


a man leaſe for life upon condition of re · entry 


or deſault of payment of rent, and the loſſdr 
afterwards grants his:reverſion, the leſſor . or his 
heirs cannot enter, becauſe, he hath; aliened 
the reverſion : ſo in the above. caſe the leſſur 
by limiting the remainder over; abſolutely, 
hath departed with the reverſion-as much as if 


he had afterwards aliened it by n 


ance, / £4 noni 


l have not met with any caſe determined 
expreſs}y upon this point, where the limitation 
as by conveyance at common law and where 
the os was by feviſe.cthare ſeems: for- 

merly 
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- 
- 
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merly to have been ſome difference in our 


books. Some took a diſtinction upon this prin- 
ciple; that though in the caſe of a conveyance 
at common law, the entry for condition broken 


muſt defeat the livery, and of courſe the re- 
mainder which took effe& from it ; and there- 
fore the remainder in that cafe when limited 


| without dependence on the condition, ſhould 


be conſtrued to deſtroy the condition annexed 
to the preceding eſtate : yet that'in caſe of a 


_ deviſe, where the eſtates took effect without 


livery, there was not the ſame reaſon that the 


entry for the condition broken ſhould deſtroy 
the remainder ; but that ſuch entry might in 
that caſe affect only the particular eſiate, and 


the remainder nevertheleſs take place at the 


time limited for it to commence; and there- 


fore the remainder need not abſolutely deſtroy 
the condition, but that the heir ſhould” enter 
for breach of the condition, and retain only 
till the remainder ſhould take place : whilſt 
others conſidered the condition in the caſe of a 
deviſe abſolutely deſtroyed by the remainder 
over, no leſs than in the caſe of conveyance at 
common law. 


As where a teſtator, having iſſue three ſons, 

deviſed lands to his wife for her life ſub conditi 

oue quod iꝑſa educabit pueros teſtatoris in boni. 

en, the remainder to the ſecond ſon in = . 
O an 


— 


Perk. ſ. 56 
Dyer 127. 5 
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Plow. 412. 
10 Co. 41. 
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Vide Plowd. 
403. Scholaſ- 
tica's caſe and 
3 Rep. 20. b. 
21. a. Wel- 


lock v. Ham- 


mond. 
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* the toverfion. deſcended to his eldeſt ſon, 
The condition was broken: the queſtion, was, 
whether the heir ſhould enter for the condition, 
or the ſon in remainder- ſhould enter as for 
breach of a limitation, or the condition be de- 
ſtroyed by the limitation over. And the court 
reſolved that it was not a limitation, becauſe 
there were expreſs words of condition, and the 
meaning of the teſtator was, that his heir, 
who always is to take advantage of a condition, 
ſhould enter and defeat the eſtate of the wife; 
bui his meaning did not accord with the law, 
for he could not defeat the eſtate for life with- 
out defeating the remainder, and therefore by 
the limitation of the remainder over the fp 
tion was deſtroyed. 


But whatever difficerces of opinion former- 
* exiſted in regard to this matter, they are 
now no more; for that queſtion has long ſince 
ceaſed, and it is now agreed, that wherever in 
a deviſe a condition is annexed to a preceding 
eſtate, that condition ſhall: operate as a limita- 
* tion, circumſcribing the continuance and mea- 
ſure of the firſt eſtate ; and that upon the 
breach or performance of it (as the caſe may 
be) the firſt eſtate ſhall ipſo facio determine and 
expire, without entry or claim; and the limi- 
tation over ſhall thereupon actually commence 
in poſſeſſion, and the perſon claiming under it, 
whether heir or ſtranger, ſhall have immediate 

right 
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right io the” eſküte “ Thü indeed i « dhe 
teltator's intention effèctuated, by lüb dntiat 
ing the remainder though Imited'to'a ſtranger; 
and enforcing the performance of the con- 
dition,” by the determination of the particular 
-. eftate upon the breach of it, notwithſtand- 

ing that particular. eftate be linited to the heir 
himſelf.” 4s 


ank whats Dis deviſed lands to kis thi 
for life, and after her death to his brother in 
fee, provided that if his wife (being then en- 


ſeint) be delivered of a ſon, that then the land 


Dyer 127. 
in margine. 


mould remain to him in fee; the teſtator died, 


a ſon was born, and it was held that the fee 
of the brother ſnould ceaſe, and veſt in the 
ſon upon the happening of the contingency. 
Again, where A. deviſed lands to his wife 
for life, and after her death to his grandchild 
B. and the heirs of her body; provided altvays 
and upon condition that ſhe married with the 
conſent of D. E. and F. or the major part of 
them; and in caſe ſhe ſhould marry without 
ſuch Gonſent; or die without iſſue, then he 
deviſed the premiſſes to C. (neither B. nor C. 
being heir at law to the teſtator.) After the 


teftator” s death B. married without the conſent 


1 Ventr. 199. 
Lady Anne 
Fry's caſe. 


of any of the perſons named for that purpoſe; 


and it was clearly held to be an eſtate to B. 
till ſne married without ſuch conſent; that 
TOP was an eſlate- tail deviſed to B. ſubject to 

O 2 two 
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— cage 
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two limitations, the one in law, viz, dying 
without" iffue, the other "expreſs, and in fact, 
ix. marrying without conſent; which was pro- 
perly a conditional limitation, and not a con- 
dition; for if it were a condition, it would de- 
ſeend to the heir at law, and he might enter 


for breach of it, and defeat the limitation over; 


and it was therefore agreed that the marriage 
without conſent determined her eſtate tail, and 
caſt wy poſſeſſion imenedinrely _ 


So where one deviſed lands to A. his heir at 
law, and other lands to B. in fee, and that if 
A, moleſted B. by ſuit or otherwiſe, he ſhould 
loſe what was deviſed to him, and it ſhould go 

to B. After the teftator's death A. entered on 
the lands deviſed to E. and claimed them; and 
it was held that this was a ſufficient breach. to 
give title to B. and that the condition impoſed 
on the heir ſhould not be taken as a condition ; 
becauſe, if ſo, by deſcending on him whoalone 
could enter for the breach of it, it would i in 
this cafe be fruitleſs and defeated; but it was 
held to be a limitation which determined the 
heit's eftate, and caſt the poſſeſſion on B. with- 
out entry. Ep 


| Therefore when it is ſaid that a Fublequent 
eſtate limited on a condition which is to defeat 
a preceding — is void, the rule muſt be 
underſtood 


* 
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underſtood only of eſtates limited in convey- 
ances at common law , for that ſuch a limita- 
tion yer may de good by way of deviſe, is 


clear from the eaſes laſt cited, and will further 


appear in the chapter of Executory Deviſes, 
to which theſe ſort of limitations, in thoſe caſes 
where the whole fee is firſt deviſed- to a per- 
ſon in eſſe are to be referred; and limitations of 
this nature may alſo take effect by way of uſe 
for a uſe may be limited to ceaſe as to one 
| 3 upon 2 Sy and to velt in ano- 


lt bs man eats Ao ike 


| Wig got and his heirs till A. pay 40 J. to the 
faid . and then to the uſe of the faid A. and 


his heirs, and the ſtatute. executes the eſtate in 


IM. and afterwards A pays the 40 /. there A. 
is ſeiſed in fee if he enters, by the opinion of 
{everal; but by ſome, A. ſhall not be ſeiſed in 
fee by the laid payment, unleſs the feoffees en- 
ter; therefore it ſeems to be the ſureſt way to 
enter in the name of the feoffees and his own 
name ; and therefore jt appears that a man at 
this day make a feoffment to uſes, and that 
the uſe ſhall change from one to another by act 
ex poſt fatty, by circumſtance, as well as it 
would before the ſtatute 27 H. 8: of uſes: 
theſe are the words of Brook i in the place l have 
cited, - 9 
80 
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Vide Spring 
v. Cæſar. 

Supra, p. 172. 
& Dyer IT 
pl. 1 ks | 
99. pl. 243. 
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Brook Feoff- 
al' Utes, pl. 
30. 
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So here if. $enantiin tail by ĩndenture har- 


gained and ſold the lands to the uſe of J. S. in 
fee, in the indenture was a letter of attorney to 


make livery, which was made accordingly ; 7. 


S. by the ame indenture covenanted, that if A. 


- before ſuch a day paid 405. that then J. S. and 


his heirs ſhould ſtand ſeiſed, Sc. to the uſe of 
A. and his heirs, and if A. did not pay, Ce , 
then if the ſaid J. S. did not pay to the ſaid A. 
within four days after 10 l. that J. S. and his 


| heirs ſhould henceforth be ſeiſed to the uſe of 


_ Eliz- ; 


439 
Wood! ff v. 
D. ury. 


the ſaid A. and his heirs, &c. and A. covenant- 
ed for further aſſurance; both failed of pay- 


ment, B. levied a fine to J. S. without any con- 
ſideration. It was adjudged a good feoffment 
well executed by the livery, notwithſtanding 
the words of bargain and ſale only, and that 
the covenant to be ſeiſed to the new uſes condi- 
tionally upon the payment and non-payment, 
being in one and the ſame deed, ſhould' raiſe 
the uſe upon the contingency ne to the 
Imitation of it. 1:17 © 
So where one made a feoffment, to the uſe 
of himſelf and A. his feme that ſbould be after 
their” marriage, and the heirs of their bodies, 
and he took A. in marriage; all the judges 
held, that although he were ſeiſed in fee ir the 
mean time, yet, by the marriage, the new 
uſe ſhould ariſe and veſt, if there were no act 
in the mean time to deſtroy that future uſe, (as 
. 
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* S where A. ee e in oonſidera 


tion of 4000l. paid to H. by C. conveyed lands 
by leaſe and releaſe to the uſe of B. and C. for 
their lives (upon their intended inter · marriage) 


remainder to their firſt: and other ſons in tail- 


male ſucceſſively, remainder to the daughters 
of B. and C. in tail, remainder to the right 
heirs of C. Provided, that if there ſnould be 
no iſſue of B. and C. liuing at the deceaſe of the 
ſurui vor of them, and that the heirs of B. ſhould 
within twelve months after the death of B. and 
dying without iſſue ag aforeſaid, pay to tlie 
heirs or aſſigns of C. 4000. then the remain- 


der in fee ſo limited to C. ſhould ceaſe, and 


the lands ſhould remain to the right heirs of 
B. for ever. Afterwards B. and C. for extin- 
guiſhing all right and title of B. and her heirs 
under this proviſo, levied, a fine of the lands 
to the uſe of C. and his heirs. B. and C died 


RE Ca- 
rew, Prec. tn 
Chanc. 72. 
Show. Caſes 
in Parl. 137. 


without iſſue, and the heir of B. filed a bil! 
againſt the heir of C. to have a conveyance 


of the lands upon payment of the 4000. 
purſuant to the proviſo. The bill was diſ- 
miſſed ; but upon an appeal brought in Parlia- 
ment, . the. decree. of diſmiſſion was'reverſed, 


upon its being alledged that the proviſo was 


not . it e within the reaſon of the li- 
| mitations 


—— —— — •1 
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Vide infra. nitationp-allowed in the Duke of "Norfolk's' 
ary "caſe: where: it is ſaid that future e me 

ſmringzing truſts, or truſts executory, and re- 
And 15 5 ff mainders that are to ariſe upon contingencies £ 
Smith v. are quite out of the rule and reafon of perpe- 
Warren, Cro, tuities,- if they are not of remote conſideratij- 
K. on, but ſuch as will ſpeedily wear out. And 
that the fine could not bar the proviſa, be- 

cauſe the ame land never was nor 1 as in 

B. who levied it. 


The ales I have been ſpeaking of ene | 
ſhifting or ſecondary uſes, and are allowed, 
(within the limits eſtabliſhed for avoiding per- 
petuities) becauſe they were good before ihe 
ſtatute 27 Hen. 8. of uſes, (when uſes were 
fiduciary, and totally diſtinct from the legal 

eſtate, which at common law could not be li- 
mited j in ſuch manner,) and do not fall with- 
in any of the miſchiefs which that ſtatute was 
made to remedy. It appears, however, to have 

been a queſtion, whether limitations of this na- 
ture were good in ſurrenders of copyhold 
eſtates, Thus where there was a remainder 
habendum from the death of the ſurrenderor to 
the uſe of his child then in wentre fa mere and 
his heirs and allgns. for ever, and if the child 
died before age or marriage, then to the uſe of _ 
y ple. J. s, and his heirs and .alligns. /- Croke ſays it 
Sorkierh. +, was, reſolved that the ſurrender to the uſe ol 
c J. §. was void, for that a man could not-make 
ro, Jac. 376. 
a conditional ſurrender to operate in future. 
a On 


4 
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On the other hand, the fame caſe as reported LexCuft. 1 
by Nolls, is cited in Le Uſſtomaria us an au- 5 Fon ug 4 
mority that ſuch future uſes are good, aud that 252. 
a fee may de limited on a fee upon a contin- Pm 25 
geney in copyhold eſtates. But in Gilberrs £9 
Temires it is 0 bed, that ſuch a reſolution ſeems Gilb. Ten. 
not to be grounded on ſo good reaſon as the 244. | 
contrary reſolution in Croke; for the uſe up- 
on à ſurrender of a copyhold is not like a uſe 
or truſt at common law: but he who is ad- 
mitted upon a ſurrender, is admitted to the 
legal cuſtomary eſtate, and is not ſeiſed to a 
uſe; therefore uſes upon ſurrenders are in ge- 
neral governed entirely by the ſame rules, as' 
conveyances at common law, in which ſuch . 
mitations were not allowable; and that upon 
this pringiple it ſeems a fee 1 upon a fee in caſe. 
of a enger of copy holds is not good, anyx 
more than in a conveyance at common law. F 
However, the contrary appears to have been Vide ſupra, 
admitted and holden in the above cited caſe of „ 5h 
er v. Edwards, or Edwards v. Hammond. | 3 Rep. 20. b. 
Wellock v. 
But there are alſo ſome inſtances of freehold TO! 
eſtates, wherein this ſort of uſes has not been | 
admitted to take effect; as where a feoffment "IR N. 
was to the uſe of A. for life, remainder to his on. 
wife for life, remainder to his right heirs, —_ Toys 
with a proviſo- that if his fon interrupted his Law of Uſes, 
with Wy Prin de to "the uſe of his wife 138. 
eh and 
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pl. 868. 


Moor 761. 
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and her heirs; A. made a leaſe: for years to 
commence after the death of his wife, and died, 
the fon diſturbed. the wife, and it was reſolved 
that the uſes would not ariſe to give the wife the 
fee. The reaſon of this caſe ſeems doubtful 
and obſcure; however, the leaſe for years 
made to commence after the death of the wife, 
is ſaid to have been the occaſion. of the judg- 


ment, for that the reverſion after the death of 


the wife being altered by that leaſe, the ſame 
uſe in the reverſion which was in being at the 
diſpoſition of the particular eſtate, and fo con- 
ditionally limited to the wife, could not ariſe to 
her, and that therefore the uſe could never ane 
at all. | | dr Jo 


So if a limitation be to the uſe of, A. and 
his heirs, provided that if he give mortal 


blow to any perſon, that the uſe ſhall ceaſe: to 


him, and ſhall be to another; this is fraudy- 
lent to prevent an eſcheat, and therefore is 
void. POR 5 


And where A. bargained ms ſold land to 


B. for 5001. upon condition that if A. paid 


B. 500 J. he might re-enter, and be ſeiſed w 


ihe uſe , of himſelf and his heirs, until he ſhould 1 
attempt to alien without the aſſent of B. and 


then to the uſe of B. and his heirs; and A 


fine was levied to. thoſe uſes; 4. paid the 


50 and entered, afterwards 4. aliened with- 
„ out 
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Egerton, No uſe will ariſe to B. the bargainee, 
becauſe the bargainor, entering for the condi - 
tion, ought to be in of the old uſe and eſtate, 


and cannot be ſeiſed to any other uſe; alſo the - 


fine was levied to B. hy which A. who was the 
conuſor, and alſo the bargainor, who came in 


by the uſe of the fine cannot ſtand ſeiſed to any 


other uſe, for then there would be uſe upon uſe. 
But we are to obſerve the judgments in 
theſe laſt caſes depended on the particular na- 
ture of circumſtances ex poſt faclo, or on the 
fraudulent intent or illegality of the condition, 

and do not in the leaſt affect the general e 
of theſe ſhilting limitations. 5 


There is alſo a limitation of another kind, 


which may be conſidered as an exception to the 


rule at common law, that an eſtate limited to 
take effect on a condition, which is to deſtroy 
the particular eſtate, is void. I mean thoſe 
caſes, where a particular eſtate is limited with 
a condition, that after the performance of ſuch 
an act, or the happening of ſuch an event, the 
perſon to whom the firſt eſtate was limited, 
ſhall thereupon have à larger eſtate. For it 
was reſolved in the caſe of Lord Stafford, that 
ſuch a grant may be good, as well of things 
which lie in grant, as of things which lie in 
livery; and may be annexed as well to an 


8 Rep. 57 
Lord *: oy 
ford's caſe. 


Kite ul which cannot be drowned, as to an 


eſtate 


Was 4 
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Gere for life or years, which may be merged - 
by the acceſs of a greater eſtate. But that 
ſuch-increaſe of an eſtate by force of ſuch a 
a, ought to have: four ien. 22002 
SI Harti! 
oi. There ante to 10 a Nabel eftate 
as a foundation for the increaſe to take effect 
upon; which particular eſtate Lord Cote held, 
muſt not be an eſtate at will, nor revocable, 
nor contingent. zadly, Such particular eſtate 
ought to continue in the leſſee, or the. grantee, 
until the increaſe happens, without any al- 
teration of privity in eſtate, by alie nation of 
the leſſee or grantee; though the alienation 
of the leſſor or grantor will not at all affect it; 
and that the alteration of perſons, by deſeent 
of the reverfion to the heirs of ihe grantor 
or. his  alienec, or of the particular eſtate to 
me repreſentatives of the grantee, ſhall, not 
avoid the condition,; and that where the 
grantee dies before performance of the con- 
dition, his heir ſhall, after he has performed 
the condition, be in quodam modo by deſcent ; 
and that ſuch increaſe need not take plaee im- 
mediately upon the particular eſtate, but may 
enure as a mediate remainder, ſubſequent to 
an intermediate remainder for life, or in tail 
to fomebody elſe. —— 3dly, That. the increaſe 
mult veſt and take effect, immediately upon 
the performance of the condition; for that if 
an 
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2 


ar efdite cannot be enlarged at the very inſkant 
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of time appointed for enlargement, the en 
largement ſhafl never take plage; and there- 
fore though the reverſion be in the King, it 

ſhall inſtantly be out of him, upon performance 
of the condition, and veſt in the grantee, with- 
out petition or monſtrans de droit or other cir- 


camftances ; for the awaiting ſuch circum- 


ſtances, would fruſtrate and defeat the en- 
largement; and the law will never require cir- 
cumſtances to fubvert the ſubſtance. A4, 
That the particular eſtate, and the increaſe 
ought to take effect by one and the ſame in- 
ſtrument or deed, or by ſeveral deeds delivered 
at one and the ſame time; (which, in effect, is 
the fame thing, for que incontinenti funt ineſſe 
videntur) becauſe the particular eſtate, and the 
increaſe thereupon, is only a grant to take ef- 
fect out of one and the fame root; and though 
the increaſe veſt at a different time, yet when 
it is veſted, it has its force and effect from the 
ſame grant. For a more minute diſcuſſion 
of this doctrine, I ſhall refer the reader to my 
Lord” Coke's teport of the faid caſe of Lord 


ori 


r Rep. 130. 
Vide alſo Bo-; 
raſton's caſe, 


3 Rep. Ss 1 -. 
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I Ot now — 2 wha eſiate i IS required. to 
ſupport a contingent remainder; or, in other 
words, what kind of a muſt ns 
precede it. Re FN 


It is a general rule, that wherever an eſlate 
in contingent remainder amounts to a freehold, 
ſome veſted eſtate of freehold muſt precede it. 
This rule depends upon the neceſſity there is 
for the freehold to paſs out of the grantor. at 
the time the remainder is created. If no free- 
hold paſſes, how is the remainder-man to have 


it? If it paſſeth at all, it muſt paſs either in 


the particular eſlate or in ſome remainder limit- 
ed after it; in a contingent remainder it can- 
not. paſs, becauſe ſuch remainder at the time of 
its creation paſſeth to or veſts, in nobody: and 
if it paſſeth only in ſome, veſted remainder. li- 
mited after the contingent remainder, then, i 1s 
ſuch contingent eſtate precluded. from ever 
riſing at all; for that freehold then becomes 
veſted in poſſeſſion, which the contingent eſtate 
was limited to precede, and of courſe there is 


no room left for the introduction of the 


contingent freehold. It follows, therefore, 


th ſome preceding veſted eſtate of oy f 
mu 


— „ 4 4 . * P a oy * * "= he 
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2 be limited, | to 65 exiſtence to ſuch a 


c hich were was a devise to truſtees 
for eleven years, and then to the firſt ſon of A 
ir tail, Sc. and A. had no fon at that time, it 
was agreed that ſuch limitation was void as a 
contingent remainder, becauſe there was no 


freehold to ſupport it. 


80 where a deviſe was to B. for fifty years if 
he ſnould ſo long live, remainder to the heirs 
of the body of B. remainder to C.; the li: 
mitation to the heirs of the body of B. w 
void as a remainder for want of a freehold to 


ſupport it. ET A 


But where an eſtate was limited to A. for 
ninety- nine years, if he ſhould ſo long live, re- 
mainder to truſtees during the life of A. fe- 
mainder to the wife for her Jointure, remainder 
to the heirs of the body of A.; there, though 
the particular eſtate was but for years, yet the 
contingent remainder to the heirs of the body 
of A. was good, becauſe preceded by a veſted 
| front aner to the truſtees, SEV 


« : 
= Folk 
{ 'b\ 


There is a caſe indeed cored by! Moos, 
where A. covenanted to ſtand ſeiſed to the uſe 
of himſelf for life, remainder to B. his bro- 
ther's eldeſt fon for life, remainder to the firſt 
ſon of B. in tail, and fo on to his eighth ſon, 
remainder 


1 Salk. 229. 


Scatterwoed 
v. Edge. 


i Salk: 426. 
Goodright 
D. Comith- 


2 Vern. 754. 
Elie v. Oſ- 
burn. 


Sir Thomas 


Palmer's caſe. 


Moor 815. 
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remainder to the right heirs of 4. A. was af- 


terwards attainted of treaſon, and- executed 
before the birth of any ſon of B. and it was re- 
ſolved, that by the attainder of 4. the after- 
born ſons of B. were barred, and that the crown 
had the fee · ſimple diſcharged of all the re- 
mainders limited to ſons not then born. Now 
it ſeems difficult to reconcile this reſoluti- 
on with the principie that any preceding veſted 
freehold eſtate will ſupport a contingent re- 
mainder,; for here, whatever effect the forfei- 
ture of Als eſtate for life and remainder in fee 
might otherwiſe have had, yet as B. had a veſt- 
ed freehold, why was not that capable of ſup- 


| porting the contingent remainder to his ſons? 


There are no reaſons given for the reſolution in 
this caſe, and perhaps to account for it, we are 
to recur to the ſuppoſed neceſlity (herein after 
treated of) of a ſeiſin in the feoffees, covenan- 
tees, &c. to ſerve contingent uſes, when they 
come in eſſe, which principle admitted, it may 
be inferred, (as it ſeems agreed that the crown 
cannot ſtand ſeiſed to a uſe) that there could 
be no ſeiſin (after B.'s forfeiture to the crown) 
to ſerve the contingent uſes to B.'s ſons, when 
they came in eſſe, and that on that account 
they could never take effect. But I ſhall en- 
deavour to ſhew in a ſubſequent part of this 
eſſay, how little reliance is to be had on this 
principle. 


And 


2 


| [8-209] 3 U a - 
8 And, indeed, todec; how Hulenbeeolion Corbet v. 


Hott ior e 8 is aer c er Thos 


4 — : — 


1811 


mains ler 35, him was not 1 by the lands 
yelling 4 in the crown during the life of k auf 
becqule, of the wife's eſtate (viz. a veſted eſtate 

of freehold i in, remainder) which was ſufficient 
rtit. For in theſe caſes it is to, be ob- 


5 ce a ſpecial office found, no other 
| _eſtate' velis i in the crown than what. the part y 


 attainted had; therefore the right of entry of Vide 2 Salk, 

"the remainder. man is not taken away, but he 459. 

may enter on the King, upon the en 

'of the King! 5 eſtate, | ot 
vo rule reſpecting the fate, requiſite. to 

Os a contingent remainder, holds equally 


155 the limitation of uſes, as in eſtates executed 1 Rep. 134 


in poſſellon at common law: tho” indeed be- 83 Cal 
fore the ſtatute of uſes, if there bad been a Parl. 107. 
feoffmnent to the uſe of A. for years, remain- 
der (of the uſe) in contingency, the contin - 
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2 Salk, 679. 


Adams wv, 
Savage, 


Davis v. 


Speed. 

2 Salk. 675. 
Carth. 262. 
Show. Caſ. 
Par]. 104. 

Vide ſupra, 


P. 42. 


1 


* 


gent uſe would have been good, for the feoffees 
remained tenants of the legal freehold; but 
ſince that ſtatute it is otherwiſe, for now no 


eſtate remains in the feoffees. 


Therefore, where there was a leaſe and re- 
leaſe by A. to truſtees and their heirs, to the 
uſe of A. for 99 years, remainder to the uſe 
of truſtees for 25 years, remainder to the heirs 
of the body of 4; the court held this remain- 


der was void, becauſe there was no preceding 
| eſtate of freehold limited to ſupport it. 


So where the huſband and wife covenanted 
to levy a fine of the wife's lands to the uſe of 
the heirs of the body of the huſband on the wife 
begotten, this limitation was void for want of 
a preceding freehold. For in this caſe, the 
huſband did not take an eſtate for life by im- 
plication, becauſe the eſtate was the wife's, 
and moved originally from her. 


As to a contingent remainder for years, there 
can be no neceſſity for a preceding freehold to 
fupport it. For the remainder not being free- 
hold, there can be no occaſion for the freehold 
to paſs out of the gtantor in order to give it 
effect. 


But 


( an 1 


But in the caſe of Corbet v. Stone, where A. Raym, 140. 


by indenture, leaſed to B. and C. for 40 years, Ln 


if A. ſhould ſo long live, in truſt for A, to re- 


ceive the profits during her life, arid that af- 


ter her deceaſe, one moiety ſhould be to D. 


and the other moiety to E. (no parties to the 
deed) their executors, adminiſtrators and aſ- 


ſigns, ſeverally and reſpectively, for the term 
of 1009 years. A. levied a fine and died, 
and five years paſſed after her death, and the 


plaintiff claimed under C. and entered : it was- 
inſiſted, that the limitation to D. and E. was 


a remainder, though contingent as limited af- 
ter the death of A, before which the preceding 
eſtate for forty years might determine ; the 
court objected that it could not paſs as a pre- 


t V. 


ſent eſtate, becauſe D. and E. were not par- 


ties to the deed, and that it could not be a con- 


tingent remainder, being a remainder for years 


depending on an eſtate for years; and that 


there could not be a contingent eſtate for 


years; becauſe a leaſe for years operates by 
way of contract, and therefore the particular 
eſtate and the remainder operate as two diſtinct 
eſtates grounded upon ſeveral contracts. 
But quære of this opinion, for it ſeems not 


well conſidered ; nor indeed did the court ſeem | 


to rely upon it, for they (aid, admitting the 


term of 1000 years a contingent remainder, it a, vide 


was barred by the fine and non-claim, and gave 
nn on that ground. a 
F 2 Although 


3 Leon. 23. ; 


in Cranmer's. 


Thompſon v. 
Leach. 


12 Mod. 174. 
in the caſe of tingent remainder over, and tenant for life be 


(a2 J 
Although every contingent freehold remain- 
der muſt be ſupported by a preceding freehold, 


Vet it is not neceſſary that ſuch preceding 


eſtate continue in the actual ſeiſin of its right 
ful tenant; it is ſufficient if there ſubſiſts a 
right to ſuch preceding eſtate, at the time the 
remainder ſhould veſt, provided ſuch right be 


a right of entry, and not a right of action on- 


ly : for whilſt a right of entry remains, there 
can be no doubt but the ſame ſtate continues; 
ſince the right of entry can exiſt only in conſe- 
quence of the ſubſiſtence of the eſtate ; but 
when the right of entry is gone, and nothing 
but a right of action remains, it then becomes 
a queſtion in law whether the ſame eſtate con- 


tinues or not; for the action is nothing more 


than the means of deciding this queſtion. Ano- 
ther eſtate is in the mean time acknowledged 


and protected by the law, till ſuch queſtion be 


ſolemnly determined in a court of juſtice, up- 


on the action brought. 


Thus, if A. be tenant for life with a con- 


diſſeiſed, all the eſtates are deveſted; but the 
right of eniry of tenant for life will ſupport 
the contingent remainders; but in this caſe if 
the contingent remainder does not veſt, before 


ſuch a deſcent be caſt as will take away the en- 


try of tenant for life within the ſtatute of H. 8. 
c. 33. and drive him to his action, then is the 
contingent 
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contingent remainder gone ; becauſe there no 
longer ſubſiſts any right of entry to ſupport 
it, that right being turned into a right of ac- 
tion. 


So where a gift in tail was to A. remainder 
to the right reirs of B, A. made a feoffment 
in fee, and afterward B. died; the right heir of 
B. was not intitled to the eſtate, becaule there 
was no particular eſtate either in eſſe or in right 
to ſupport the remainder when it fell; for A. 
had no right againſt his own feoffment, nor 


had his iſſue right till after his death, and then 


a right of action only, his feoffment having 
worked a diſcontinuance ; but (ſaid Chief Juſ- 
tice Charlton) if tenant in tail be difſeiſed and 
dieth, the ſame ſhall not take away the right 
of the contingent remainder, for there the 
right of the particular eſtate remaineth in diſ- 
ſeiſee, and ſupports the contingent remainder. 


So where A. covenanted to ſtand ſeiſed to 
the uſe of himſelf for life, remainder to the 
uſe of his wife for life, remainder. to the uſe of 
his daughter for life, remainder to the uſe of 
her firſt ſon in tail, and fo to the uſe of her 
other ſons ſucceſſively in tail, reverſion to the 
uſe of his own right heirs ; and afterwards he 
granted the reverſion without conſideration, 

reciting 


| 


t Rep. 135. 


2 Roll. Abr, 
790. 1 ; 
egg v. Vil- 
lers. This 
was the caſe 


of a ſettle- 
ment by Sir 
Edward Coke 
Vide 2 Sid, 
64. 98. 129, 


157. | 
Heyns v. Vil- 


lers. 


Vide 2 Sid. 
159. 
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reciting the former ſettlement; and after that 
he made a feoffment of the lands; then the 


daughter had ifſue a fon; A. died, the wife 
entered, then the daughter died, and then 


the wife; it was reſolved that the grant did 


not hinder the ariſing of the contingent uſes, 


becauſe it was without confideration, and the 


firſt uſes and eſtates were recited in the grant, 
ſo that the grantee had notice, and therefore 
took the lands ſubject to the grantor's cove- 
nant to ſtand ſeiſed; and that the feoffment did 
not deſtroy the contingent eſtate, becauſe the 
right of remainder for life in the daughter, 
upon which ſhe might have entered for the for- 
feiture, did ſupport it; for the feoffment of A. 
was a forfeiture of his eſtate for life, and of 
the eſtate of his wife in remainder during the 
coverture; ſo that the daughter might have 
entered for the forfeiture during the coverture, 
and this right of entry was ſufficient to ſup- 


port the contingent remainder to the firſt ſon, 


Sc. without queſtion.—But it was held by Ghn 
Ch. J. that if, in this caſe, the feoffment had 
been made before any grant of the reverſion, 
the contingent uſe would have been deſtroyed, 
notwithſtanding the right of entry in the 
daughter, the ground of which opinion will 


be explained in a ſubſequent page of this 


| NR 
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This right of entry to ſupport a contingent 


remainder, muſt be a preſent right, a future 
one will not do; it muſt alſo precede the con- 


1 Ventr. 189. 
Lord Raym, 
36. 


tingency, and be actually exiſting when that 


happens, for if it only commences at the ſame 
inſtant with it, the remainder it ſeems will not 
veſt: according to what was obſerved in the 
above cited caſe of Megg v. Villers, where the 
court ſaid, that the caſe would have been more 
dubious, if the daughter had not had any 
_ eſtate for life, but the contingent remainders 
had depended on the eſtate of the wife imme- 
diately ; where the feoffment of the baron had 
deſtroyed them ; inaſmuch as the feoffment of 
the baron paſſed his eſtate and the eſtate of 
his wife during the coverture, ſo that none 
could enter during the coverture; and neither 
the eſtate of the baron nor of the wife would 
be in eſſe, during this time, to ſupport the con- 
tingent uſes; for it ſeems the future right of 
the wife to enter after the death of the baron, 
is not ſufficient for this purpoſe. 


So in a ſubſequent caſe, where baron made 


a feoffment to the uſe of himſelf and his wife, 
and of the heirs of the ſurvivor of them, and 
afterwards made another feoffment of the ſame 
lands; it was adjudged that the right of entry 
in the wife was not ſufficient to ſupport the 
contingent fee, and veſt it in her on the death 


of 


Cro.Car. 103. 
Bigot v. 
Smith. 


Ce 4 

of the baron. In this caſe we obſerve that the 
particular eſtate was not ſubſiſting at the huſ- 
band's death, when the fee ſhould have veſt- 
ed, for his ſecond feoffment had deſtroyed it 
during the coverture ; and though the wife's 
right of entry took effect at the inſtant the re- 
mainder ſhould have veſted, yet it was inſuffi- 


cient, for it ſhould have been then actually 
exiſting. 


But where the eſtates are limited by way of 
uſe, and are afterwards deveſted and turned 
toa right; it has been held requiſite to the 
execution of the ſubſequent contingent uſes, 
that either the ceſtui que uſe under ſome pre- 
ceding veſted uſe, or elſe that the feoffees or 
their heirs ſhould enter in order to reveſt the 
eſtates; for although contingent uſes are not 


7 deſtroyed by ſuch a develiting of the preced- 


Vide forego- 
ing caſes. 


ing eſtate as turns it to a right of entry, as 
they would be if ſuch eſtate was determined, 
or turned to a right of action only; yet, it 
is ſaid, there muſt, at or after the time when 
ſuch uſes come in efſe, exiſt a ſeiſin in the 
feoffees out of which they may ariſe, before 


they can be executed by the ſtatute. This 


doctrine apparently involves ſome degree of 
difficulty i in it, I ſhall therefore endeavour to 
explain | it. 


It 


1 


It appears to have been the opinion of the 
court in Chudleigh's caſe, that upon a convey- 
ance to uſes there is no actual ſeiſin left in the 


Vide Chud- 
leigh's caſe, 
1 Rep. 120. 


| feoffees: but thai as to all the uſes in eſſe, and . 


which veſt immediately, the ſeiſin is preſently 
transferred unto the ceftur*s que uſe, and that as 
to the uſes not in eſſe, there is no preſent ſeſin 
exiſting any where; but only a poſſibility of a 
ſeiſin in the feoffees, to ſerve thoſe uſes when 
they come in eſſe; which takes effect as the 
contingencies on which the uſes depend ariſe, 
ſo as then to give the feoffees, &. a ſufficient 
ſeiſin to ſerve ſuch uſes, that they may be exe- 
cuted by the ſlatute, if the eſtates limited in 
the conveyance to uſes be not in the mean 
time deveſted ; but that if the eſtates happen 
to be firſt deveſted, then that poſſibility of a 
ſeiſin in the feoffees is deveſted as well as the 
other eſtates, and muſt be reduced and re- 
veſted before the contingent uſes can be exe- 
cuted, 


Now if this deveſting or diſturbance of the 
eſtates limited in the conveyance to uſes, has 
operated ſo far, as not to leave a right of en- 
try in any preceding veſted eſtate, then is the 
contingent uſe entirely deſtroyed and gone, 
as we have already ſeen, for want of a pre- 


ceding eſtate to ſupport it; but if a right of 


entry is left in any preceding veſted eſtate, then, 
it is ſaid, the ceſtui que uſe having ſuch right 


of 


Vide Biget . 
Smith ſupin, 
P. 215. 
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of entry, may, by his entry, reveſt the 
eſtates. which were deveſted, and amongſt 


. the reſt the poſſibility of a ſeiſin in the feof- 


fees to ſerve the contingent uſes : but that if 
no ſuch entry ſhould be made, then the feof- 
fees or their heirs muſt enter to reveſt their 
ſeiſin, for that otherwiſe there would exiſt no 
ſeiſin to ſerve the contingent uſes when they 
ariſe; and conſequently that if the feoffees 
ſhould bar their own right of-entry, upon ſuch 
an occaſion, by feoffment, releaſe or other- 
wiſe, the contingent uſe can never be execut- 
ed for want of a ſeiſin in the feoffees out of 
which it may ariſe ; and that the ceſtui que uſe 
will then have no other remedy than againſt 
the feoffees in a court of equity for breach of 
truſt, 


As if a feoffment be made to the uſe of A. 
for life, remainder to the uſe of B. for life, 
remainder to the ule of the eldeſt fon of B. 
in tail, Sc. here the feoffment of A. (it is 
clear) will not deftroy the contingent remain- 
der to the ſon of B. becauſe of the right of 
entry in B. upon the forfeiture of A. and 
it is ſaid, that if B. enters either in the life- 
time of A. or after his death, this will reduce 
the contingent remainder; fo that if a fon be 
born in his life-time, it ſhall be executed by 
the ſtatute without any entry of the ſeoffees. 

And 
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And it has been further ſaid, that if after the 
feoffment of A., B. dies without having en- 
tered, though he ſhould have a ſon born in 
his life-time, that ſon cannot enter, the ſeiſin 
of the feoffees having been diſturbed and not 
reveſted ; but that in this caſe the feoffees may 
enter, and thereby revive the contingent uſe, 
which by their entry, it is faid, will be exe- 
cuted in ſuch fon by the ſtatute ; but that if 
after the death of B. without entry, the feof- 
fees ſhould by feaffment or otherwiſe bar their 
entry, then the contingent uſe can never be 
executed for want of a ſeiſin in the feoffees to 
ſerve it. Theſe points, it ſeems, were agreed 
upon by Rolls C. J. and the other Judges of 
the King's-Bench in their debate of the caſe " 


WW 88 v. Villers. 


It is this ſuppoſed neceſſity for the exiſtence 
of a ſeiſin in the feoffees, at or after the time 
when the contingency happens, in order to 
ſerve the contingent ule, that accounts for the 


obſervation before cited, as made by Glyn 
C. J. with reſpect to the caſe of Sir Edward 


Coke, wiz, that if Sir Edward had made 
the feoffment before he had granted the re- 
verſion, the contingent ule to the firſt ſon of 


his daughter, had been deſtroyed. It was 


agreed in Chudleigh's caſe, that privity of 


eſtate is abſolutely requiſite to the ſtanding 
leiled 


1 Roll. Abr. 
797. pl. 14. 


Ibid. pl. 16. 


2 Roll. Ahr. 
795. pl. 1t, 


Vide ſupra, 
p. 


214. 
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ſeiſed to a uſe: that ie, that a perſon muſt 
come in of or under the ſame eſtate. or ſeiſin, 
out of which the uſes were originally limited 
to ariſe; otherwiſe he is not ſeiſed to thoſe 
uſes. Now in the caſe of Sir Edward, the con- 
tingent uſes were to ariſe out of the eſtate or 
ſeiſin which was in him before he granted the 
reverſion, i. e out of the reverſion after the 
death of his wife and daughter; for the ſei- 
fin of the particular uſes in efſe were executed 
to the uſes by the ſtatute ; ſo that Sir Edward 
actually ſtood ſeiſed of nothing more than the 
reverſion. Therefore, when Sir Edward grant- 
ed the reverſion without conſideration, and re- 
citing the uſes, he did no more than grant or 
transfer that ſame eſtate or ſeifin which was 
then in him, and out of which the contingent 
uſes were to ariſe; and conſequently his gran- 
tee, who came in in privity of the ſame eſtate 
and ſeiſin, ſtood ſeiſed to the uſes which were 
to ariſe thereout, being the ſame to which Sir- 
Edward ſtood ſeiſed before ſuch grant; then 
the ſubſequent feoffment of Sir Edward, de- 
veſted this eſtate and ſeiſin of his grantee, to- 
gether with the eſtates of the wife and daugh- 
ter; but as long as there was a right of entry 
in the daughter, that was ſufficient to ſupport 
the contingent uſe to her firſt ſon, provided 
there ſhould be a ſeiſin to ſerve it when it ſhould 


ariſe ; for though in conveyances at common 
| law, 


E 


law, a right of entry in ſome preceding eſtate, 
would alone have preſerved a contingent eftate, 
and no entry of the perſon intitled to ſuch 
preceding eftate was requiſite to give effect 10 
the contingent remainder ; yet, the doctrine | 
have been juſt now explaining, required that 
where the limitations were by way of uſe, there 
ſhould, beſides a right of entry in ſome pre- 
ceding eſtate, be alio a ſeiſin ſubſiſting in the 
feoffees, Ec. to ſerve the contingent uſe when 
it aroſe. | 


Nou, when the wife entered after the death 
of Sir Edward, ſhe thereby reinſtated all the 
deveſted eſtates, and amongſt the reſt the eſtate 
and ſeiſin of Sir Edward's grantee : which i 
have already obſerved was the eſtate or ſeiſin 
out of which the contingent uſes were to atiſe ; 
ſo that the ſeiſin which was to ſerve theſe con- 
tingent uſes was reſtored by this means, Thus 
we ſee the right of entry in the daughter ſup- 
ported the contingent uſe to her ſon, ſo as to 
preſerve its capacity of taking effect, if the 
ſeiſin, out of which it was to ariſe, ſhould be 
ſubſiſting at or after the birth of ſuch ſon, in 
order to be executed to the ute by the ſtatute; 
and the entry of the wife reveſted and reſtored 
the ſeiſin which was to ſerve that uſe when it 
came in e,. But if Sir Edward had made a 
feoffment in the firſt inſtance, though without 
conſideration and with notice; yet, as that 
feoffment 
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1 
feoffment would have been a diſſeiſin and de- 
veſting of all the eſtates then ſubſiſting, and of 


courſe of that eſtate or ſeiſin out of which the 
contingent uſes were to ariſe, and which was 


to ſerve them; the feoffee would not come in 


in privity of that eſtate or ſeiſin out of which 
ſuch uſes were originally limited to ariſe, but 
would come in of a new eſtate acquired by dif- 
ſeiſin, and of conſequence could not, accord- 
ing to the doctrine I have been explaining, 
ſtand ſeiſed to thoſe uſes; and therefore as 
there would then have. ſubſiſted no ſeiſin to 
ſerve the contingent uſes when they aroſe, 
though the right of entry of the daughter ſup- 
ported the contingent uſe to her fon, ſo as to 
preſerve its capacity of taking effect, if the ſei- 
ſin out of which it was to ariſe had been ſubſiſt- 
ing, yet (admitting the doctrine above explain- 
ed) ſuch contingent uſe muſt fail for want of a 
ſeiſin to ſerve it; for the feoffee we ſee could 
not ſtand ſeiſed to ſuch uſe, he not coming in 
in privity of the eſtate or ſeiſin out of which it 
was to ariſe; and no entry of the wife or any 
one elſe could reſtore the eſtate and ſeiſin of 
Sir Edward or his heirs, contrary to his own 
eoffment. 


But all that has been ſaid, in regard to the 
ſuppoſed neceſſity of an entry to reveſt and 
reſtore contingent eſtates, relates only to 
eſtates limited or created by way of uſe, For 

in 
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in eſtates created by conveyances at common 


law, there is no ſort of doubt, that a mere 


right of entry without any actual entry at all 


made, ſupports the contingent remainder ; as 


if a gift in tail be made to A. remainder to the 
right heirs of B., if tenant in tail be diſſeiſed 
and die, the remainder is not deſtroyed, for 
the right of the particular eſtate ſupports it. 
And ſo in Archer's caſe, if Robert had 
been diſſeiſed and died, it was held that the 
remainder would have been good, betauſe the 


particular eſtate would have remained in right, 


and might have been revived. 


What I have above been endeavouring to 
explain, reſpecting the ſuppoſed neceſſity of an 
actual entry to reſtore or reduce contingent uſes 
after they have been deveſted, is, indeed, the 


doctrine expreſsly laid down by Rolls C. J. 


and his brethren the judges of the K. B. in their 
arguments upon the ſaid caſe of Wegg v. Yil- 
lers, and alluded to by Glyn C. J. in his argu- 
ment upon the caſe of Heyns v. Fillers, report- 
ed by Skmner ; and therefore | could not paſs 
it by, conſiſtently with my profeſſed deſign in 
this eſſay. Yet, I cannot help obſerving, that 
I think we ought to be very cautious how we 
at this day admit ſuch a doctrine in practice; 
a doctrine which would lead us to Conclude, 
that in the common caſes of ſtrict ſettlement 

66 


1 Rep. 33 b. 


Supre, p. 102. 


1 Rep, 67. * 
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upon marriage, where the conveyance is by 
way of uſe, if the father, the firſt tenant for 
life, were by feoffment, Sc. to deveſt the 
eſtates, (leaving them a right of entry) the 
contingent remainders to the ſons, Sc. could 
not take effect unleſs the mother, ſuppoſing 
her to take a remainder for life and to ſurvive 
the father, or elſe the truſtees to whom the 
remainder for preſerving contingent uſes was 
limited, or elſe the general grantees or releaſees 
to whom the lands were conveyed to the uſes 
expreſſed, ſhould actually make an entry into 
the lands; an opinion which, with all due 
deference to what was delivered by tlie court 
of K. B. in their arguments upon the ſaid caſe 
of Wegg v. Villers, I cannot perſuade egg 
would hold at this day; for, 


Firſt, as to what was reſolved in the ſaid 
caſe of Megg v. Villers, we are to obſerve, that 
as there was beſides the right of entry in 
the daughter, an actual entry made by the 
mother in that caſe, the point whether the 
mere right of entry in the daughter would 
have been ſufficient, without any entry by her 
or by the mother, or by the grantee, was not 
the queſtion which came before the court ; nor 
of conſequence, did the judgment of the court 
in that caſe, depend upon or eſtabliſh the doc- 
trine in regard to that point. And as to the 


other caſes put and agreed to by the court in 
their 
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their debate of the principal. caſe, the opinions | 


upon them were really extrajudicial; and, in- 
deed, fo far as they reſpected the ſuppoſed ne- 
ceſlity of an entry to reſtore or reduce contin- 
gent uſes, they appear to have been founded on 
an artificial ſtrain of reaſoning, much too ſub- 
tle and metaphyſical to bear the weight of any 
great ſtreſs. 


If we are to infer (as is ſaid in the arguments 
in Chudleigh's caſe) a ſcintilla juris in the 
feoffees, that may enable them to enter and 
reſtore their poſſibility of a ſeiſin, (or, if the 
contingency has happened, their actual ſeiſin) 
to ſerve the contingent uſes, what is it that 
confines us to ſuch narrow and inſufficient li- 
mits in regard to the meaſure of this /cimtrIld 
juris? Why not extend the inference one de- 
gree further, and ſuppoſe ſuch a /cintilla juris 


as may be competent to ſerve the contingent 
. uſes, without the unneceſſary circuity of an 


actual entry? The latter inference is certainly 


more adequate and better adapted to the end 


propoſed ; and what is there diſcoverable in 


the ſtatute of uſes, which excludes this and 


admits the former? Nay, how does it appear 
that any thing contained in that ſtatute, puts 
us to the neceſſity of recurring to any /cintilla 
Juris at all in the feoffees, or any entry to be 


a en either by them or by the ceſtui que uſe 
2 


under 


under any preceding veſted uſe, in order to 
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reſtore and reduce a contingent uſe to the ca- 
pacity of taking effect, whilſt a right of entry 


ſubſiſts in any preceding ceſtui que uſe? On 


the contrary, does not the ſtatute expreſsly 


enact, that where any perſon, &c: is ſeiſed to 


the ule of others, ſuch other perſons, i. e. the 
ceſtuis que ule, ſhall be deemed and adjudged 
in lawful ſeiſin, eſtate and poſſeſſion, Sc. to all 


intents, conſtructions and purpoſes in the law, of 


and in ſuch like eſtates as they had in the 
uſe Sc.? And muit not theſe words 10 all 


intents, conſtructions and purpoſes in the law, be 


referred to the legal properties, qualities and 
capacities of eſtates of the like degree or mea- 
ſure at common law ? If ſo then, the ceſtuis 
que uſe become intitled to, and take by virtue 
of this ſtatute, eſtates poſſeſſing and bearing 


in themſelves all the qualities, properties and 
capacities of eſtates at common law, of the 


like degree or meaſure; now one of the legal 
qualities or capacities, of an eſtate at common 


law, of the degree or meaſure of freehold is, 


that aſter it is deveſted and turned to a right of 


| entry, ſuch right of entry will ſupport a con- 
tingent remainder ; and one of the qualities 


or capacities of a contingent remainder at 


common law is, a capacity of being ſup- 
ported by ſuch right of entry: why then do 
nat, a preceding veſted. uſe, of the degree or 


meaſure 


e av 


meaſure of freehold, and a ſubſequent contin- 
gent uſe, reſpectively, acquire theſe legal qua- 
lities, properties or capacities, amongſt other 
qualities or properties of eſtates of like nature 
and degree at common law? If they do. it is 
obvious there can be no neceſſity for any actual 
entry by any body, to reſtore a contingent 
uſe where there ſubſiſis a right of entry in a 
ceſtui que ule of a preceding veſted freehold to 
ſupport it ; but ſuch right of entry alone will 
preſerve its capacity of veſting and taking ef- 
fect; if we deny this, we at the ſame time 
deny that the ceſtuis que uſe have lawful ſeiſin, 
eſtate and poſſeſſion, Sc. to all intents, con- 
ſtructions and purpoſes in the law, of ſuch eſtate 
as they have 1 in the uſe? / 


I might here adduce other reaſons of a more 


* abſtruſe nature, drawn from a conſideration of 


the nature of uſes at common law, as they 
ſtood before the ſtatute, to ſhew the needleſs- 
neſs of an entry by the feoffees, or any body 
elſe to reſtore contingent uſes, whilſt a right of 
entry ſubſiſts in any ceſtui que uſe of any pre- 
_ ceding veſted freehold ; but I hold it altoge- 
ther unneceſſary ; as what I have already re- 
marked upon the apparent operation of the 
ſtatute of uſes i in relation to this point, ſeems to 


| 7; me ſufficient to prevent our too haſtily admit- 


ting a doctrine, which, without the aid of me- 
' e N ho | taphyſical 


2 Jon. 124. 
Key v. Gam- 
ble. 


4 Mod. 316. 
"2 14 182. 
d. Raym. 
37. Skinner 
558. Moor 
D. Parker. 
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taphyſical ſubtleties, ſeems hardly reconcilea- 
ble to the direct expreſs force of that ſtatute. 


In regerd to the eſtate requiſite to ſupport a 
contingent remainder, it is further to be ob- 
ſerved, that the eſtate ſupporting and the re- 
mainder ſupported, ſnould both be created by 
one and the ſame deed or inſtrument; there- 
fore an eſtate for life given by one deed will 
not ſupport a remainder given by another, nor 
an eſtate for life ſettled by A. on B. by deed, 
enure to ſupport a contingent remainder given 
by. the will of A. 


As where A. being tenant for life by mar- 
riage-ſettlement, remainder to his wife for life, 
remainder to his firſt and other ſons. by that 
marriage in tail-male; his father, the reverſi- 
oner, reciting the e in his will, and 
deviſing the lands to the firſt fon of A. Cc. ac- 
cording to the ſettlement, then if A. ſhould die 


without iſſue of that marriage, he deviſed to the 


firſt and other ſons of A. by any other wife in 
tail-male, and if A. ſhould die without Iſſue, then 
he deviſed that all the land ſhould go to his 
grandchildren by his daughter P. in fee. It 
was contended, that A. under this deviſe took 
an eſtate- tail by implication ; and of courſe the 


remainder over in fee was well ſupported. Put” 


the court held it was impoſſible to make this 


an eltate- tail in Z. for nothing was given him 


by 
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by the deviſe, but he had only the eſtate which 
he had by the firſt ſettlement. That here be- 
ing two ſeveral conveyances, the deviſe could 
not be tacked to the eſtate for life which was 
limited by another conveyance, even admit- 
ting that the word iſſue eould be an impli- 
cation of an eſtate to the heirs of the body of 


A. 


band deviſed to the heirs of her body if they 


attained fourteen years, it was no remainder, - 


but an executory deviſe ; for tho' the wife had 
a preceding eſtate for life, yet this was a new 
deviſe, to take effect after her deceaſe, and was 
not a remainder joined to an eſtate. 


So where feme being tenant for life, her huſ- | 


Vide this caſe 


infra, 


Snow wv. Cut- 
ler. Lev. 135. 
Raym. 162. 
Sid. 153. 


But where 4. made a feoffment to the uſe 


of himſelf for life, and after the death of 4. 
and M. his wife, to the uſe of B. (eldeſt fon 


of A.) for his life; this was held to be a con- 


tingent remainder in B. But though it did 
not appear in the caſe, yet it afterwards ap- 
pearing upon examination, that by a former 
deed M. had an eſtate for life; Lord Chief 
Juſtice Hale ſaid the uſe ſhould not be con- 
tingent ; 
mencement thereof ſhould be after the death. 
of M. was ow PERS? when B. ſhould tgke 

* the 


but the mentioning that the com- 


Pollexf. 66. 
in the caſe of 
Weale and 
Lower. 


Vide Badger 
v. Lloyd in- 
fra. 


Caſ. Temp. 


Talb, 145. 


Chapman v. 


Bliſſet. 
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the 28 in poſſeſſion ; 4 did not make a 


contingency. For here we are to obſerve, that 


Chief Juſtice Hale conſidered it as a conveyance 
of the immediate reverſion or remainder, ex- 
e on the death of M. 


11 ſeems, that in | Caſes TR: eſtates are de- 
viſed in truſt, there is no neceſſity for particular 


truſtees to ſupport contingent limitations, the 
legal freehold in the general truſtees will be 


ſufficient for the purpoſe ; and conſequently in 


| ſuch caſes, it is not neceſſary that a contingent 
remainder ſhould veſt by the time the preced- 


ing trufſt. limitation expires. 


As where the teſtator deviſed his eſtate, real 
and perſonal, to truſtees and their heirs, execu- 


tors and aſſigns upon truſt, to pay an annuity to 


his ſon B., and after B.'s death, he deviſed 
one moiety thereof to ſuch children as B. ſhould 
leave and their heirs, and the other moiety to 
the future children of his grandſon C. Cc. the 
teſtator died, afterwards B. had children and 
died, and 1 C. had iſſue; it was con- 


tended that the legal eſtate in the truſtees was 
determined at B.'s death, and therefore the 
limitation to C. s children, being a contingent 


remainder, becauſe limited per verba de preſenti, 


and not veſting upon the death of B. (becauſe 


C. had then no children born), could never 
veſt at all; but it was held, that notwithſtand- 
| ing 


— — —— 
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ing the limitation was per verba de preſenti, a8 
C. was very young at that time, the teſtator 


muſt have intended a future deviſe; and 


therefore it might well fake place as an exe 
cutory deviſe; but if it were taken as @ con- 
tingent remainder, as ſome of the truſts men- 
tioned in the will, would not admit the eſtate 


in the truſtees to be confined to the period of 
B.'s life; the eſtate continuing in them would 
ſupport the limitation to C.'s children, though 


it could not veſt at B.'s death; and therefore 


whether it were taken as a future limitation 


or a contingent remainder, it would be good either 
way. Tg 5 N 

So where A. deviſed to the uſe of truſtees, 
and their heirs, in truſt for B. for life, remain- 
der to his firſt and other ſons ſucceſſively in 


tail, remainder to the future ſons of C. ſucceſ. 
ſively for life, remainder over; B. died without 1 


iſſue in the teſtator's life-time ; the contingent 
limitations were taken as executory deviſes, 
becauſe no child was then born to C.; after- 
wards a child was born to C. and died, and a 
ſubſequent remainder-man claimed the eſtate, 
upon a ſuppoſition that all the preceding inter- 
mediate limitations which could not veft at the 
death of ſuch child were deſtroyed ; as it had 


That truſtees 
have a fee 
without 5&6; / 
words of li- 
mitation 3 
where the 
purpoſes of 
the truſts e- 
quire it, vide 
1 Vezey 491. 
3 Burrow 
1686. 


Caf, Temp. 
 Talbs;44:; 

Hopkins x. 
opkius. 


i Vetey 268. 
Hopkins v. 
Hopkins. 

i Ark. 581. 


been decreed, that upon the veſting of the 
executory devile in that child the ſubſequent 


limitations became contingent remainders upon 
that 


— 
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that executory deviſe; but it was held, that 
the inheritance in the truſtees was ſufficient to 


ſupport the intermediate contingent remainders 


Velv. , 10. 
Salter vw. But- 
ler, 


till they ſhould come in eſſe, although no par- 
ticular eſtate to ſupport, &c, was inſerted ; and 
that the eſtate ſhould not veſt in poſſeſſion, 
whilſt an object of any preceding limitation 
might come in He. 


If rent be granted to A. for the life of ano- 
ther, the remainder over, though the grantee 
dies, ſo that the remainder determines in inte- 
reſt as to the perception of the profits; yet in 


as much as the ferre tenant during this time, 


holds the lands diſcharged, it is ſufficient to 
ſupport the remainder, Per Popham, and 
agreed by the whole court, in the caſe of Sal- 
ter v. Butler. — But quære whether this holding 
of the land diſcharged, would have ſupported 


a a contingent remainder ? Though it ſeems in- 


even to ſupport a contingent remainder. But 


deed, that in theſe caſes of rents pur auter vie, 
upon the death of the grantee before the 
ceſtui que vie, (though ſtrictly there is no gene- 
ral occupancy of rent) the terre-tenant, by 


holding the land diſcharged, 1. e. retaining the 
rent, might, perhaps, be conſidered in the na- 


ture of an occupant of the rent; and there- 
fore in that view, the particular eſtate might 
be underſtood to have a continuance, ſufficient 


at 
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at this day, it ſeems there can be no room for 
a queſtion of that nature; for ſince the ſtatutes 
of 29 Car. 2. c. 3. and 14 Geo. 2. c. 20. the 
rent is holden to continue in the repreſentatives 
of the grantee dying in the life - time of ceſtui 
que vie. 


att. 


* 
— Br ²˙ä w w UaW ᷣ 4 


Df the Time when a C ontingent Remain- 
der ſhould vel. 


Wt are now to conſider the time at which 
it is requiſite a contingent eſtate ſhould veſt in 


intereſt ; that is, at what period, with reſpect 
to the duration of the preceding eſtate, the 


contingency upon which ſuch remainder is 


limited to take effect, ought to happen. 


It is not only neceſſary that a veſted free · 


hold eſtate ſhould precede a freehold contingent 


remainder, as we have already ſeen ; but ſome 
preceding freehold eftate muſt ſubſiſt and en- 


dure until the time when the contingent remain- 


der veſts, that is, until the contingency comes 
to pals, for it is a general rule, that every re- 


mainder muſt veſt, either during the particular 


eſtate, or elſe at the very inſtant of its deter- 


mination. So that if a leaſe be made to A. for 


life, and after the death of 4. and one day 


after, 


Vide 3 P. W. 
264. in the 
note. 
Barnardiſt. 
Rep. in Chan. 
46 Kendal 

. Micfield. 


Plow. 25. 
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after, che land ſhall remain to B. for life, this 


remainder to B. is void, becauſe it cannot 
take effect immediately upon the determina- 
tion of the preceding eſtate. This rule was 
originally founded on feodal principles, and 
was intended to avoid the inconveniencies 
which might ariſe by admitting an interval, 
when there ſhould be no tenant of the freehold, 
to do the ſervices to the Lord, or anſwer to 


rangers præcipes, as well as to preſerve an un- 


1 Inſt. 298. A. 


interrupted connection between the particular 
eſtate and the remainder, which in the conſide- 
ration of law, are but ſeveral parts of one 
whole eſtate. 


There are two or three inſtances of veſted 
remainders taking effect, though the preced- 
ing eſtate be defeated. As where leſſor diſ- 


ſeiſeth A. his leflee for life, and makes a 


leaſe to B. for the life of 4. the remainder to 


C. in fee; here, though A. enter and defeat 


the eſtate for life, the remainder to C. is good: 


for having been once veſted by a good title, it 
would be unreaſonable that the leſſor ſhould 


have it againſt his own livery. So if a leaſe be 
made to an infant for life, if the infant at his 
full age diſagree to the eſtate for life, yet the 
remainder is good, having once been veſted 
by a good title. So if a rent be granted to 
the tenant of the land for life, the remainder 


in fee, this is a good remainder in fee, though 


the 
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the particular eſtate continue not: for eo inftans 


ti that he took the particular eſtate, eo inſtanti 
the remainder veſted, and the ſuſpenſion in 


judgment of law grew after the taking the- 


eſtate. So if a leaſe be made to A. for the life 


of B., the remainder to C. in fee; A. dieth, now 
(at common law) before the entry of an occu- 
pant, there was no particular eſtate, and yet the 
remainder continued ' good. But now fince 
the ſtatutes 29 Car. 2. c. 3. & 14 Geo. 2. c. 20. 
no ſuch vacancy of the particular eſtate can 

happen. But, however, it follows from the 
rule I have juſt mentioned, that where the event 


on which a contingent remainder is limited to 


take effect, does not happen by the time at 
which the preceding eſtate determines, it never 
can ariſe or take effect at all. 


Thus, where A. being tenant for life, re- 
mainder to his eldeſt fon in tail, A. died, 
leaving his wife enſeint with a ſon, who was 


afterwards born; the queſtion was, Whether 


this ſon was entitled to the remainder under 


the limitation? And it was adjudged in the 


Common Pleas, and that judgment affirmed 
in the King's Bench, that ſuch poſthumous 
ſon could not take, becauſe he was not born 
when the particular eſtate determined. The 
judgment, it is true, was afterwards reverſed 
in the Houſe of Lords; but it was againſt the 
opinion of all the judges, who were much diſ- 
ſatighed with the reverſal ; and indeed an act of 

parliament 


1 Salk. 227. 
Reeve v. 


Long. 


_ 


Stat. ro& 11 


W. III. c. 16 


1 Inſt. 378. 4. 


Jenk. 248. pl. 
38. 2 Roll. 
Abr. 418. 
(1) pl. 4. 
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parliament was thought ne eceſſary to take ſuch 


caſes as that out of the old law; by which it 


was enacted, that where any fate 15 ſettled i in 
remainder to children, with remainder over, any 
Poſthumous child may take in the Same manner as if 
born in the father's I, ife-time. | 


So if a leaſe for life be made with remainder 
to the right heirs of FJ. S. this remainder will 
never veſt if tenant for life die before J. S.; 
for in that caſe the particular eſtate deter- 
mines before the contingency comes to paſs on 
which the remainder is limited to take effect, 
7. e. the death of F. S.; for nemo off mA”. ; vi- 


W ts . 


So where A. ſeiſed of lands in fee, makes 
a leaſe for years to B. remainder in tail to C. 
remainder to the right heirs of B. in this caſe 
B. has nothing in the fee, but it is a contingent 
remainder to his heir, (for B. did not take the 
freehold). If C. dies without iſſue in the life- 
time of B., the remainder becomes void: for 
the foundation and ſupport of this contingent 
remainder fails, becauſe it ought to have a 
freehold to ſupport it, when the remainder 
falls out; but by C's death without iſſue, liv- 
ing B., the freehold is expired before F. can 
have an heir, and therefore the remainder my 


never take effect. 


But 
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But although no interval is admitted be- 
tween the determination of the particular eſtate 
and the veſting of the remainder; yet a re- 


mainder may be fo limited, as not to veſt un- 


til the very inſtant in which the particular 
eſtate determines. As if an eſtate be limited to 
B. during the lik- of A. remainder to the heirs 
of the body of A. this is good, though ſuch re- 
mainder cannot veſt till the very inſtant in 
which the particular eſtate determines. So if 
land be given to A. and B. during their joint 
lives, remainder to the right heirs of him who 
ſhall die firſt, this remainder will be good, 
though it cannot veſt before the determination 
of the particular eſtate; and it is alſo obſerv- 
able, that the heir of wum who dies firſt, ſhall 
have the land by deſcent, in conformity to the 
rule before treated of, where the anceſtor 
takes a freehold with a ſubſequent limitation to 
his heirs in the ſame conveyance. 


Upon the principle here laid down, that a 
contingent remainder mult veſt by the time the 
preceding eſtate determines ; it follows, that an 
eſtate limited on a contingency may fail as to 
one part, and take effe& as to another, where- 
ever the preceding eſtate is in ſeveral perſons in 
. cotnmon or in ſeveralty; for the particular te- 
nant of one part may die before the contingen- 

cy, and the particular tenant of another part 


may ſurvive it, 
As 


t loſt 298. a. 


1 Inſt. 378 b. 


Lane v Pan- 
nel. (| Roll. 
Rep. 238. 
317. 438. 
Supra, p. 46. 
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As in the caſe of Lane and Pannel, which as 


to the preſent point was in effect as follows: 
Feme covert and a ſtranger, being joint te- 
nants for life of copyhold lands, with remain- 


der to the heirs of the body of baron and feme ; 


the ſtranger ſurrendered his moiety to the ba- 
ron and feme, and afterwards the baron ſurren- 
dered the whole to B. in fee, the feme died, 
leaving iſſue, and afterwards the baron died; 
the queſtion was, Whether the remainder to 
the heirs of the body of the baron and feme 
veſted in the iſſue? And it was adjudged, that 
when the ſtranger conveyed his moiety to the 
baron, the jointure between the ſtranger and 
feme covert was ſevered ; and when the baron 


afterwards conveyed the whole to B., B. took 


an eſtate in one moiety for the life of the feme 
(defeaſible by her on the death of her huſband) 


and in the other moiety for the life of the 


ſtranger ; therefore upon the death of the feme 
the eſtate in the firſt moiety was determined, 
at which time the remainder, as to that moie- 


ty, ought to have veſted, which it could not 


do, becauſe the perſon to take it was to be 
heir of the bodies of both baron and feme ; 
but that was impoſſible during the life of the 
baron (for nemo eft heres viventis) ; and there- 


fore, as the remainder could not veſt at the 
determination of the preceding eſtate, it ſhould 


never veſt at all as to that moiety. In this 
| caſe 


2] Ty ¾˙—tꝙß S. 
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w 
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caſe it appears that the: remainder — as to 


one n 


Sort | 


80 likewiſe a contingent cm may: take 


effect in ſome, and not in all the perſons. to 
whom it was limited; according as ſome may 
come in eſſe before the determination of the pre- 


ceding eliate, and others not. As if a limi- 


tation be to A. for life, remainder to the ule of 


the right heirs of J. and of K.; here, if F. hap- 
pen to die before A, and K. to ſurvive A., the 


heirs of the firſt may take, but thoſe of the 


latter, it ſeems, will be for ever excluded; for 
the heirs of J. are in eſſe at the determination of 
the preceding eſtate, but not the heirs of K. 


who | is _ living, for nemo eſt heres viventis. 


But ods a contingent remainder. is Jcmited 
tothe uſe of ſeveral, who do not all become 
capable at the ſame time; notwithſtanding i it 


veſts in the perſon firſt becoming capable, yet 


ſnall it deveſt as to the proportions of the per- 


_ + ſons afterwards: becoming capable before the 
determination of the preceding eſtate, and veſt 
in them reſpectively. As where a conveyance 

was to the uſe of A. the huſband for life, re- 


mainder to B. the wife for life, remainder to all 
the iſſues-female of their two bodies, and the 


beirs- male of the bodies of ſuch iſlues. female; 
A. and B. had iſſue a daughter, : and it was 


reſelved, 


7 


Comb. 467. 


Comb 467. 
Matthews v. 
Temple. 

1 Ly. Raym. 
311. vide 
Stra. FTE. 


Bac, Law 


Tracts, 351. 


Vide Co. 
Lit. 188. a. 


Dyer 339. b. 


Vide 2 Salk, 


$7 7-2 Lev. 
39 


3 Keb. 87. 


Cole v. Le- 
vingſtone. 


: Ld, Ray m. 


314. 


| jointly \ with my wife. 
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reſolved, that the remainder in tail to the iſſues · 


fernſlevwas not ſo attached in that daughter, as 
not to be deveſted for a moiety on the birth of 
another daughter; for ſuch a limitation, being 
by way of uſe, ſprings out of the eſtate accord- 
ing to the capacity of the perſon in whom it is 
to reſt, 


So if there be a limitation to A. for life, re- 
manger to the uſe of the right heirs of B. and 
C; though B. ſhould die before C. yet the 
heirs of C. ſhall take, if he die before A.; and 


the heirs of B. and C. it ſeems will be joint-te- 
nants of the freehold, and tenants in common 
of the inheritance. So it is if a future uſe be 


limited to two, where one becomes capable be- 


fore the other. As if 1 make a feoffment to 
the uſe of my wife that ſha!l be, and my firſt 
| begotten ſon for their lives, and I afterwards 


marry, my wife will take the whole uſe; and 


if 1 afterwards have a fon, he will then take 
10 


And here it is to be obſerved, that if there 
be no particular eſtate in Me, nor any preſent 
right of entry when the contingency happens, 
although the particular eſtate be afterwards re- 
placed and reſtored, yet will the remainder-ne- 
ver ariſe, ——Oaly it ſeems that the reverſal of 
a fine by act of parliament, will reſtore a con- 


tingent remainder deſtroyed by that fine, 


though a reverſal for error will not. 
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How Conringent Remainders are deſtrop⸗ 
ed or prevented taking effect. 


II has been already ſhewn, that à rettiaihder 


muſt veſt either during the exiſtence of the 
particular eſtate, (in eſſe or in right of entry) or 
at the very inſtant of its determination, other- 
wiſe it will never take effect at all. Conſe- 
quently, every ſuch determination of the pre- 
ceding eſtate before the contingency happens, 
as leaves no right of entry, mult effectually 
deſtroy a contingent remainder. I ſhall firſt 
inſtance ſome caſts wherein the determination 
of the preceding eſtate ariſeth by the feoffment, 
forfeiture, ſurretider, or other act of the par- 
ticular tenant; and afterwards: conſider. thoſe 
caſes, wherein the preceding eſtate is merged 
by deſcent of the inheritance on the particular 
tenant; for where the inheritance comes by 
deſcent on the particular eſtate, we ſhall find 
ſome exceptions to the generality of the pre- 
ceding concluſion. 


Where lands were deviſed to A. for oY and 
after to the next heir male of A. and the heirs- 
male of the body of ſuch next heir-male; 4. 
having iſſue a ſon, made a feoffment to B. up- 
on n whom the ſon entered, and it was adjudg- 


R od 


1 Rep. 66. 


Archer's caſe 


Vide ſupra, 
p. 102. 


2 Lev. 39. 
Purefoy v. 
Rogers. 


2 Saund, 380. 
And vide ſ. c. 


infra. 


+ 
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ed that this was a contingent remainder to the 
ſon of A. and therefore was deſtroyed by the 
feoffment of A. who was but tenant for life; 
for that every remainder muſt veſt either du- 
ring the particular eſtate, or eo inſtanti that 
the particular eſtate determines: in this caſe 
the particular eſtate was determined by the 
feoffment of A. and ſince the remainder could 
not then veſt, for nemo eft heres viventis, it 


could never afterwards ariſe. 


So where feme covert was tenant for life, 
with remainder to her firſt ſon, and before the 
birth of any ſon, the reverſion in fee was con- 
veyed to the huſband and wife by fine; a fon 
was afterwards born, the feme died ; and the 
court held, that although, if the beau had ſur- 
vived her huſband, ſhe might have waived and 


avoided the eſtate taken by the fine; yet the 
_ contingent remainder to the ſon was utterly 


deſtroyed, he not being in eſſe when the parti- 
cular eſtate determined; that the baron and 
feme took by entireties, and fo the eſtate for 
life of the wife was merged before the contin- 
gency happened ; and that the poſlibility which 
the wife had of waiving the inheritance given 
by the fine, and thereby reviving the particular 


eſtate for life, would not preſerve it. For that 


if the particular eſtates which ſupport contin- 


gent remainders are not in eſſe when the contin- 


gency happens, the contingent eſtates can ne- 


ver 
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ver ariſe, whether it happens by furrender, 
merger, or any other 2 


So where there was (EN for life, with re- 


mainder to his firſt and other ſons ſucceſſively 


in tail, remainder to B. in tail; tenant for life, 
before the birth of any ſon, ſurrendered to 
B.; a ſon was afterwards born, and the court 
held, that the ſurrender, if good, would have 
barred the contingent remainder ; but the ſur- 
render was adjudged void, becauſe it after- 


> Thompſon v. 
Leach. 

2 Vent. 198. 
2 Saik. 427. 
576. 615 

i Ld. Raym. 


3%: 


wards appeared, that the ſurrenderor was non 


compos at the time of the ſurrender. —Fenkins 
| obſerve ſtates a caſe, and ſays if A. makes a 
leaſe for life to B. remainder to the right heirs 
of J. D. if B. in the life-time of J. D. ſur- 
renders to A. yet the leaſe (ſupports the con- 


tingent remainder. He refers to the pleadings 


in Archer's caſe, 1 Rep. 63. and to 1 Rep. 113. 
for this point: but I can diſcover nothing i in 


either of thoſe places reſpecting it: it is aid 


indeed, 1 Rep. 120 1, that if a leaſe be made 
for life, remainder to the right heirs of F. S. if 
leſſee for life maketh a feoffment or dieth dur- 
ing the life of J. S. the remainder ta the right 
heirs of J. S. is deſtroyed: but this ſo far from 
ſupporting, makes directly againſt the point, 
ſo far as it goes. And indeed from the caſe 


which Jenkins puts immediately afterwards, . 


there is reaſon to think that ſomething has been 
omitted i in his ſtate of the caſe I have cited 


Jenk, Cent. 
248. pl. 3& 


R 2 bur 
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but be that as it may, the reſolution in the 


2 Roll. Abr. 


794. 


pl. 6. 


Style 249 
Pauſey 
owdall. 


U 


foregoing caſe of Thompſon v. Leach, clearly 
proves the caſe cited from Jenks not to be 


law. . 


And here I ſhall refer, for further inſtances, 
to the caſe of Carter v. Barnardiſton and Lo- 
dington v. Kime, as cited in a ſubſequent part 
of this eſſay. 


We are to remember, however, that the ſur- 


render of a copyhold will not deſtroy a con- 


tingent remainder ; as where A. ſeiſed of a co- 
pyhold in fee, ſurrendered it to the uſe of his 
will, and afterwards deviſed it to B. for life, 


the remainder to hzs heirs of his body begotten. 
B. was admitted, and ſurrendered it to the lord 
of the manor, to the uſe of the lord to do bis 


will with it. B. died; the queſtion was, 
Whether admitting the limitation to the heirs, 
Se. to operate as a remainder, ſuch remain- 
der was deſtroyed by the furrender of B.? It 
was adjudged that the remainder was not de- 
firoyed, becaule the legal freehold was in the 
lord during the life of B.; fo that even a 
veſted remainder-man could not have entered 
during B.'s life; but it was afterwards adjudg- 
ed, that the limitation gave a fee-ſimple con- 
ditional to 9. (for that being a copy hold it 
could not be an intail, copyholds not being 


within the fatute de donis) and therefore the 


former 


ſ 


JS 
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former judgment was reverſed on this new 


point. So in the above cited caſe of Lane v. 
Pannel, it is obſervable, that the ſurrender by 


- 


the baron of B. in fee did not deſtroy the con- 
tingent remainder, for the legal freehold being 
in the lord, the ſurrender of the baron paſſed no 


PR 


more than he lawfully might. 


Again, where copyhold lands were deviſed 
to A. for life, remainder to his firſt and other 
ſons in tail, Sc. remainder to B. in fee, A. be- 


fore he had any ſons born, bought the rever- 


ſion of B. and had it ſurrendered to his (A. s) 
own uſe, thinking by that means to merge his 
eſtate for life, and ſe/deſtroy the contingent re- 
mainder to his firſt fon. But, however, it was 
agreed that this ſurrender of 'the reverſion 


would not bar the ſon, becauſe the freehold 


and inheritance were in the lord: for there is 
not the like inconvenience as in freenold eſtates 
at common law, in reſpect of contingent re- 
mainders, where there is nobody againſt whom 
to bring the præcipe. 


So like wiſe it appears, that ceſtui que truſt for 


life cannot by feoffment or other conveyance 


commit a forfeiture, or deſtroy a contingent 
.remainder. For though when the truſt of an 
eſtate is limited to a man and the heirs of his 
body, with remainder over, if ſuch tenant in 
dall of a truſt ſuffer a recovery, the remain- 
11 57 ders 


* 


Vide ſupra, 
p. 238. 


Mildmay v. 
Hungerford. 
2 Vern. 243. 


2 Freem. 21 3. 
Penhay v. 
Hurrel, 
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Dies and 
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ders will be barred ; yet where tenant for liſe 
of a truſt. conveys in fee by feoffment or any 
other conveyance, it is no forfeiture of his 
eltate, neither will it deſtroy a contingent re- 
mainder depending on it; becauſe whatever 
conveyance he makes, as he has not the legal 
eſtate in him, it paſſes only what he can law - 
fully grant, (i. e. his truſt- eſtate for life,) and a 
right of entry reſides in the truſtees in whom 
the legal eſtate is veſted. But the reaſon why 
a recovery ſuffered by tenant in tail of a truſt, 
will bar the remainders, is becauſe he is maſter 
of the eſtate, and may call in the legal eſtate 
when he pleuſeth, - and have it conveyed to the 
truſt. But the court of Chancery will never 
execute the eſtate in law to tenant for life of a 
truſt, to enable him to deſtroy the contingent * 


remainders. 


And here we may obſerve, that if there be 
tenant for liſe with contingent remainder there- 
on depending, it ſeems a bargain and ſale by 
him in fee does not deſtroy the. contingent re- 
mainder : for it is the nature of a bargain and 
ſale to paſs no more than a man lawfully may 
paſs; therefore in the caſe now put, nothing 
more paſſes than the eſtate for life of the bar- 
gainor, ſo that the ſame eltate continues in 
the bargainee, and is not deſtroyed or deter- 
mined. - 


The 


[1247 J 


The ſame reaſoning ſeems equally applica- Vide _ Lit. 


ble to a conveyance by leaſe and releaſe, that 


being likewiſe an innocent conveyance dif- 
turbing no eftate, but paſſing only what the 


releaſor lawfully may paſs. For as to the ope- 
ration of the leaſe and releaſe by the truſtees 
in the caſe of Manſel v. Man ſel hereafter cited, 
it did not depend upon the nature of the con- 
veyance, but upon the eſtate of the truſtees, 
being thereby conveyed and become merged 
and extinguiſhed in the reverſion and inheri- 
tance. 


We may alſo remark, that there are ſome 
acts by tenant for- life, which, though they 
amount to a forfeiture of his eſtate, fo as to 
give a remainder-man title to enter if he pleaſ- 
eth, yet as they deveſt or diſturb no remainder 
or eſtate, nor make any alteration'in'or merger 
of the particylar eltate, do not therefore, as'it 
ſeems, deſtroy or affect a contingent remainder, 
unleſs advantage is taken of the forfeiture by 
any ſubſequent veſted remainder-man. 


Thus if tenant for life accepts a fine come 
ceo, Sc. from a ſtranger, it is undoubtedly a 
forfeiture, ſo as to intitle a remainder-man to 
enter, for he hereby affirms on record the re- 
verſion to be in a ſtranger ; and yet it does not 


diſplace or deveſt the remainder or reverſion. 
There- 


328, 


* 
Infra, p. 251. 


Co. Lit. 252. 


Vide 9 Rep. 
106 b. 


1 


1 Ventr. 188. 


Lloyd v. 
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1 Rep. 120. 
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Therefore, where A. was tenant” for life, re- 
mainder to his firſt fon in tail, &c. remainder . 
to B. for life, remainder to his firſt- ſoh in 
tail, Sc. A. having a ſon, accepted a fine 


from B. and then made a feoffment in fee, then 


B. had iſſue a ſon, and it was reſolved, that 
the acceptance of the fine diſplaced nothing; 


and though the feoffment diſplaced all the 


eſtates, yet the right of entry in the fon of A. 
ſupported the contingent remainders. 


i 


Whether a contingent remainder is created: 


by aconveyance at common law, or limited by 


way of uſe, the ſame rule holds in regard to its 
capacity of being deſtroyed. 


As lure A. having iffue B. and C. his 
ſons, made a feoffment to the uſe of feoffees 
and their heirs during the life of B. remainder. 
to the ule of the firſt and other ſons of B. ſuc- 
ceſſively in tail, remainder to the uſe of C. 
in tail: male, remainder to others in tail, re- 
mainder to his own right heirs; A. died, the 
feoffees enfeoffed B. in fee without conſidera- 
tion, and with notice of the ſaid uſes: after- 


Wards B. had a fon, and the queſtion was, 


Whether the contingent remainder to him was 
barred by the feoffnent? And it was adjudg- 
ed, upon ſolemn. argument in the Exchequer- 


Joker; that there being no ſon of B. to take 


when 


" n p a Y Y * 
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when the particular eſtate Hicterrbined: by the” 
feoffment (which was:. a; forfeiture) the ſom” : 
could never after take; for that a remainderin 
uſe ought to veſt during the particular "eſtate, e 
or at leaſt eo inſtanti it determines, as well as a 35 
remainder at common law. 80 if one make a. - 
feoffment in fee, or covenant to ſtand feifed, to 
the uſe of himſelf for life, and afterwards to Cro.Jac. 168. 
the uſe of his firſt ſon in tail- male, and before . 
the birth of any ſon, make a feoffment in fee, a 
ſuch feoffment will deſtroy the contingent : re- 
mainder to the ſo: tf | 


'7 bY 


+ Tbe nh why tlie feoffiment i in Chudhights 
< caſe, though without conſideration, and with 
notice, deſtroyed the contingent remainder, _ 
was, becauſe at common law, pcivity of eſtate 
as well as want of notice was requiſite to the 5 
ſtanding ſeiſed to a uſe : that 1s, it was neceſ- 
fary that the perſon ſtanding ſeiſed to a uſe, 
| fhould have come in, , or at leaſt under the 
ſame eſtate or ſeiſin, ou of which the uſe was 
limited to ariſe. Now in Chudleigh's cafe,” the 
feoffees were ſeiſed only of an eſtate for the life 
of the firſt ſon, whereas their feoffee, by force 
of the feoffment, came in of a greater eſtate; 
viz, a tortious fee-fimple acquired by diſſeiſin; 
which was neither the ſame eſtate nor yet an 
eſtate carved out of it; conſequentiy there 
auen that privity which at common law was 
requiſite 


at 


L 1.250 3 i 


requiſite to ſubject him to the exigingd, uſes; 
therefore ſuch contingent uſe failed. It appears, 
indeed, that before the ſtatute of uſes, if the 
feoffees had made a feoffment with notice, 
their feoffee would have ſtood ſeiſed to the old 
uſes; but that was, becauſe the feoffees them- 
ſelves before that ſtatute, ſtood ſeiſed of the 
legal fee-ſimple, and of courſe their feoffee 
came in, either of the ſame eſtate, or of an 
eſtate derived out of that. But ſince the ſta- 
tute it is otherwiſe, for now the feoffees are 
ſeiſed of no greater eſtate than what is actually 
limited in uſe to them, the ſeiſin being executed 
to the uſes by the ſtatute: from whence it fol- 
lows, that when ſuch feoffees do not take the 
uſe in fee, if they make a feoffment, their feof- 
fee comes in neither of, nor under the eſtate 
which they were ſetſed of, but of a new — 
acquired by diſſeiſin. 


This ſeems to be the ſtate of matters confi- 
dered in a ſtrict legal view; but we are to ob- 
ſerve, that the interpoſition of a court of equity 
will make a material difference in ſuch caſes; 
for it ſeems that if at this day truſtees to ſup- 
port "contingent remainders, whether under x 
| ſettlement made for valuable conſideration, or 
voluntary, or by will, convey or Join in a con- 
veyance to deſtroy the contingent uſes or re- 
mainders; the court of Chancery will conſider 
it as a breach of truſt. And if the purchaſer 
under 


*. 
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under ſuch conveyance comes in for valuable 


conſideration; and without notice; then will 
the remedy be againſt the truſtees, who ſhall be 
decreed to purchaſe lands with their own mo- 
ney, equal in value to the lands fold by them, 


and to hold them upon the ſame truſts and li- 


mitations as they held the other. But if the 
conveyance be with notice of the uſes, whe- 


ther with or without conſideration, in that caſe 


the -purchaſer ſhall, hold the lands ſubject to 
the former truſts; thus we obſerve the court 
of Chancery for the protection of truſts, con- 


ſiders a purchaſer from truſtees with notice, as 


coming in privity of the ſame eſtate which 


the. truſtees themſelves held; and then pur- 


ſuant to the doctrine of uſes wha in their fidu- 


ciary ſtate, ſuch purchaſer holds the lands ſub- 
ject to the ſame truſts, as the truſtees themſelves 
did. 


Thus where A. deviſed lands to triſſtees and 
their heirs, to the uſe of his ſiſter D. for her life, 
remainder to the uſe of the ſdme truſtees and 
their heirs during the life of D. in truſt to pre- 


Manſel v. 
Manſel, 2 P. 
W. 610. Ciſ. 
Temp. Talb. 
252. 


ſerve contingent remainders, remainder to the 
uſe of the firſt and other ſons of D. ſucceſſively 


in tail-male, remainder to E. in fee: after teſ- 
tator's death B. married D., afterwards B. and 
D. his wife, together with E. the remainder- 
man in fee, joined in a feoffment to (new) truſ- 

25 dees, 


1 


| tees, to the uſe of B. and his heirs : and a fine 


was afterwards levied to the fame uſes ; ſhortly 
after, and before the birth of a ſon to D., the 
truſtees under the will, by leaſe and releaſe 
conveyed the lands to B. in fee: and, upon a 
bill brought by the ſon of D. to have the bene- 


fit of the will of his uncle A. it was reſolved, 


Vide ſupra, 
p. 247. 


And vide 
1 P. W. 128. 
Pye v. Gorge. 


1ſt, That the feoffment and fine by B and D. 
his wife, did not deſtroy the contingent re- 
mainder, becauſe the freehold in the truſtees 
under the will ſupported it. 24h), That the 
leaſe and releaſe by the truſtees before the birth 
of any ſon to D. did at law deftroy the contin- 
gent remainder. But as this conveyance was 
with notice (being to the tenant for life him- 
ſelf) it was held that the lands ſhould continue 
lable to the fame truſts as they were when the 


truſtees joined in the conveyance, and all parties 


were decreed to join in making ſuch an eſtate 


to the plaintiff as he would have been intitled 


to under the will of A. if the contingent re- 
mainder had not been deſtroyed ; that om, an 
eſtate-tail. 


But the court held clearly in the ſame caſe, 
that if tenant for life, with contingent remain- 
ders to his firſt and other ſons, &c. depending 


on his eſtate, deſtroy the contingent remainders 


at law ; though it be a plain wrong, yet, as he 
is no truſtee, it is no breach of truſt, and there- 
fore 


65 k 


- 
) 


eB ABR Ee wor vs i, boos. bn 


%>*z 


b 0 a 


* 


[ 581 


f 22 equity will not interfere 3. for in fuch caſe 


quiles ſequitur Ea. 


| There are indeed caſes, wherein the concur- 
rence of the truſtees in a conveyance to deſtroy 


contingent remainders, has been connived at 


by the court of Chancery; as where upon a 


ſubſequent remainder to the right heirs, a col- 


lateral heir only has beeri affected by it, there 
having been no iſſue of the marriage; for next 
after the parties to the marriage, the court 

conſiders the iſſue to be the only objects of the 
ſettlement and truſts, and pays leſs regard to 
the remainder over to the right heirs, as objects 


_ of no. conſideration in the ſettlement; As alſo 


where. the application to the court for relief has 


been made, by one who was not at the time, 


nor poſſibly ever might be intitled to the re- 
mainder, under the words of the limitation. 


Thus, where previous to and in conſiderati- 
on of a marriage and wife's portion, and for 
ſettling the lands in the name and blood of the 
huſband, a. ſettlement was made to the uſe of 
truſtees for g years, in truſt for the huſband 
if he ſhould ſo long live, remainder to truſtees 


during his life to ſupport contingent remain- 


ders, xemainder to the firſt and other ſons of 
the marriage, remainder to the heirs of the 


| body of the huſband, remainder to the right 


heirs 


| 


Sir Thomas 
Tippen's caſe 
1 P. W. N 
i EA Abr. 
385. pl. 2. 


* 


Elſe v. O(- 
burn, 1 P. W. 
387. ſupta 32. 
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heirs of the huſband, the huſband, ' wife and 
truſtees afterwards by fine, &c: join in ſettling 
the lands to the uſe of the huſband for 99 years, 
if he ſhould fo long live, remainder to truſtees 
during his life to ſupport contingent remainders, 
remainder to wife for life, remainder to firſt 
and other ſons of the marriage, remainder over 
to ſeveral others ; the huſband and wife died 
without iſſue, and his heir claimed the lands un- 
der the firſt ſettlement, and brought his bill to 
have the ſecond ſet aſide as a breach of truſt 


by the truſtees. But Lord Chancellor held, 


that the remainder to the heirs of the huſband 
was merely voluntary, and not to be aided in a 
court of equity, and ſo diſmiſſed the bill. 


So where in the caſe of a ſettlement to the 


uſe of A. for c9 years, if he ſhould ſo long live, 


remainder to truſtees during his life to ſupport 
contingent remainders, remainder to the uſe of 
the heirs of his body, remainder to himſelf in 
fee; A. having two ſons, A. and the eldeſt fon 


when of age, joined in a mortgage of the land 


by feoffment and fine to B. in fee, the eldeſt 
ſon died without iſſue, and the ſecond fon 


brought his bill to ſet aſide the mortgage. Lord 


Chancellor was clear that this limitation to the 
heirs of the body of A. was a contingent re- 


mainder, for nemo eft heres viventis; and that 


the feoffment at law deſtroys the contingent re- 
mainder ; 
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mainder; and ſaid, that the truſtees appointed 
to preſerve the contingent. remainders ought 
not to join in deſtroying theſe remainders, which 
is acting the reverſe of their truſt; but that 


after all the ſecond ſon had no right to bring 


the bill in his father's life-time, for he neither 


as, nor poſſibly ever might be the heir of his 
father, unleſs he ſurvived his father, iran 


way s uncertain, 


12 "= are likewiſe other caſes where-the 


court has actually decreed truſtees to join in a 
conveyance to deſtroy contingent remainders; 
as where in the caſe of a voluntary ſettlement to 


the uſe of huſband for life, remainder to truſ- 


tees to ſupport contingent remainders, remain- 
der to his firſt and other ſons in tail ſucceſſively, 


Bafſet wv. 
Clapham, 
1 P. W. 358. 


remainder to himſelf i in fee. The huſband - 


contracting debts, afterwards conveyed the 


fame land to other truſtees for payment of theſe - 
debts. The creditors brought a bill, inſiſting 


(inter al.) that the truſtees for preſerving con- 


tingent remainders ſhould join in the ſale to de- 


ſtroy the contingent remainders, and (upon a 
precedent being ſhewn of ſuch a decree) it was 
decreed. at the Rolls, that the truſtees ſhould 
join to deltroy the contingent remainders, 
and be indemnified, it being at the ſuit of cre- 


ditors, and for railing . money for "ROI 
of debts. 


Again, 


Winnington 
v. Foley, 
1 iP, W. 536. 


I 


Again, where lands were ſettled upon a mar- 
riage to the uſe of huſband for 99 years, if he 
| ſhould ſo bens live, remainder to truſtees dur- 
ing his life to ſupport contingent remainders, 
remainder to firſt and other ſons of that mar- 


Triage in tail, remainder to the firſt and other 


ſons of any other marriage, remainder over, 
there was one ſon of that marriage who was 


then of age, the father and fon, (the wife being 


dead) brought a bill againſt the heir of the ſur- 
viving truſtee, that he might join in making a 
tenant to the præcipe, in order to a common 
recovery for making a ſettlement upon the ſon's 
marriage, for which he was then in treaty: 
Lord Chancellor faid, here being a vefted re- 
mainder in tail, if this were for the good of the 
family, he did not fee but that the truſtee 
might lawfully join; but referred it to a maſ- 
ter to ſee whether it were for the good of the 


family ; who reported that it was a beneficial 


marriage for the family, and that it was neeeſ- 
fary a new ſettlement ſhould be made of the 
eſtate, which could not be done without a re- 
covery. 


Whereupon his Lordſhip obſerved, that it 


might be greatly miſchievous toa family, iFſach 


a truſtee ſhould ſtand out; that it was plainly 
for the benefit of the family; for the ſon was 
going to be reduced to a tenant for life inſtead 
of a tenant in tail ; ſo that it was a means of 


preſerving the eſtate longer in the family ; that 
the 
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che wife being dead, there was an end of the 


as to any remainders by another marriage, no 
remainder not in e ought to be fo much re- 


contingent remainders by that marriage; and e % 4x* 


garded as this remainder in tail, which was ac- 


tally: veſted in the ſon; and therefore he de 
creed that the truſtee ſhould join with the fa- 


ther and ſon in barring the old and RY A 


new ſertlement. 


; (Di where lands were 2 the mar- | 
riage of L. to the uſe of him for gg years, if he 
ſhould ſo long live, remainder to truftees.dur- 


ing his life to preſerve contingent remainders, 


. remainder to the wife for life, remainder to the 
firſt and other ſons of the marriage in tail ſue- 


Townſend 0. 
Lawton, 


2 P. W. 379. 


ceſſively: there were two ſons by that mar- 
riage, and after the wife's death, the father 


and eldeſt ſon-filed a bill againſt the ſurviving 
truſtee to make him join in making a tenant 
to the præcipe, for ſuffering. a recovery in order 
to eſtabliſh a mortgage, which had been made 
by the father ſince the ſettlement. Lord Chan- 
cellor aſked if the younger ſon would conſent 


to the truſtees joining as required; and upon 


being told he would not conſent, his Lordſhip 
faid, then he would not decree the truſtee fo 


Join, for that he would not take away any 
man's right ; and upon the above cited caſe 


of Winnington v. ws d urged as an au- 
thority 
9. 


— — — — 
—— YA oe — 
> — — - . 8 
2 


4 Leon. 23. 


Ty pl. 363. 


1 258 } 


thority for what was deſired, his Lordſhip ſaid, 


he would do fo, were the like caſe to come be- 
fore him ; that the truſtee there was decreed to 


join, in order to preſerve the eſtate in the fami- 


ly, but here 'it was defired to have the ſame 


| thing done with a view only to e 


But in all theſe caſes, it is the ſafeſt way for 
truſtees not to act without the direction of the 
court ; for they will do. right to obſerve the 
words of Lord Chancellor in the ſaid caſe of Sir 
Thomas Tippen, That it would be a dangerous 
« experiment for truſtees in any caſe to deſtroy 


4 remainders which they were appointed by the 


« ſettlement to preſerve.” And it was proper- 
ly obſerved in the above cited caſe of Manſel v. 
Manſel, that whatever the court have done, or 
may do under particular circumſtances, yet 
they will never have it left to the diſcretion of a 


truſtee to do it. 


It is generally held, that any alteration in 
the nature of the preceding eſtate before a re- 
mainder veſts, will deſtroy that remainder. 
As if lands be given to A. in tail, and if J. S. 
come to }/, eftminfler-Hall ſuch a day, remain- 


der to J. S. in fee, (it has been ſaid) that if the 


lands deſcend to two coparceners who make 
partition, the fee ſhall not accrue to F. &. 


though he ſhould come to Meſtminſter-Hall 


at 


* 
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at the day. And it has alſo been ſaid, that if 
lands be given to A. and B. for the life of C. 
remainder to the right heirs of the ſurvivor of 
A. and B., and A. releaſed to B. the remainder 
is deſtroyed. 


But 1 theſe 1 I con- 
ceive, that the alteration in the partictllar eſtate, 
which will deſtroy a contingent remainder, 
muſt amount to an alteration in its guantity, and 


not merely in its quality. This opinion, 1 think, 


is warranted by two adjudged caſes, 


The firſt is that of Lane v. Pannel 3 cit- 
ed, where it appears, that the ſeverance of the 
jointure between two joint- tenants for life did 
not deſtroy the contingent remainder, limited 
after their joint-eſtate ; for there it is adjudged, 
hat becauſe the remainder could not veſt at the 
death of one of them (after the ſeverance of the 
Jointure), ſuch remainder was gone as to one 
moiety of the lands: now this judgment was 
nugatory and miſtaken, if the ſeverance itſelf 
deſtroyed the remainder as to the whole. This, 
it is true, was the caſe of a ſurrender of copy- 
hold lands: but, however, no diſtinction at all 
was taken on that ground. 


The other caſe was, where lands were ſet- 
tled to the uſe of P. and F. his daughter for 
| 8 their 


1 Roll. Rep. 
238. 317. 
435. vide 
upra, b. 46. 


Lane v. Pan- 
nel. 


Harriſon v. 
Belſcy. 
Ray u. 413. 


8 Rep. 76. b. 
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their lives, remainder to the uſe of the firſt and 


other ſons of S. in tail- male, remainder to her 


daughter, retmainder to the heirs of P. S. af- 
terwards, and before the birth of a ſon, by deed 
releaſed all her right and eſtate to the uſe of P. 

and his heirs. The queſtion was, whether the 


contingent remainder limited to the firſt ſon of 


S. was deſtroyed by her releaſe to her father ? 
And it was adjudged, that the releaſe by S. to 
F. (i. e. by one joint-tenant for life to another) 
did not deſtroy the „ remainder to her 


firſt ſon. 


It is true, that if a leaſe be made to two 
with a condition to have fee, if they make a 
partition of the term, the condition is deſtroy- 
ed; but that turns upon a reaſon which does 
not at all affect a contingent remainder, viz. the 
requiſite agreement in quality between the firſt 
eſtate and the enlargement to accrue thereup- 
on: the enlargement mult accrue in the ſame 
quality in which the eſtate was firſt granted; 
for that was the quality of the eſtate condition- 


ed to be enlarged; and it muſt not differ in 


quality at the time of enlargement from the 
eſtate enlarged ; otherwiſe, inſtead of being an 
enlargement or extenſion of the eſtate then in 
being, it would in truth be the acceſſion of ano- 
ther eſtate of different quality, which would 
not be agreeable to the terms of the condition. 

But 
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But no ſuch neceſſary connection ſeems to exiſt, 
between a remainder and the qualify of the pre- 


ceding eſtate. Whilſt the particular eſtate 


continues the ſame in quantity, it continues to 
be the ſame eſtate as far as reſpects its relation 


G0 


to a'remairider. If a releaſe or ſeverance be- 


tween joint-tenants determine the old eſtate, 


then a veſted remainder-man would be intitled 
to enter immediately upon ſuch releaſe or ſeve- 


rance ; but if, notwithſtanding ſuch releaſe or 


| ſeverance, it continues to be the ſame particu- 
lar eſtate as to a veſted remainder, why does it 


not as to a contingent one? No legal modifica- 


tion oralteration in the circumſtances only. of a 


particular eſtate, can be ſaid to determine that 


eſtate : but the determination of the particular 


eſtate is the only point of connection between 


ſach eſtate and the remainder ; therefore, un- 
til that point is paſſed, there ſtill remains the 
ſame place for a contingent remainder io take 
effect; 


It is fad by Lord Chief Juſtice Hale, in the 
caſe of Purefoy v. Rogers, that in all caſes where 
the particular eſtate is merged'in the reverſion, 
there the contingent remainder is gone, tho 


there be no deveſting of any eſtate. As if there 


be tenant for life, remainder in tail in contin- 
gency, remainder in tail eſſe, if the tenant 
for life, and he in remainder in tail in efſe, levy- 
a fine, this is no diſcontinuance nor deveſting! 


of 


2 Saund. 386, 


Ibid. 


Vide inſra, | 
p- 270. 


Pureſoy v. 
Rogers. 
Supra, p.242. 


Plunket v. 
Helmes. 

1 Lev. 11. 
Raym. 28. 
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of any eſtate, becauſe each gives ſuch eſtate as. 
he has, and yet the mean contingent remainder 
is 25 


Now in regard to this rule, we are to ob- 
ſerve, that wherever the union or coalition of 
the particular eſtate and the inheritance (ex- 
cept the circumſtance of its being created by 
or ariſing under the ſame inſtrument or deed as 
the eſtates themſelves) happens by the convey- 
ance or act of the parties, it ſeems the inter- 
mediate contingent remainders, depending on 
ſuch particular eſtate, are deſtroyed ; as in the 
above cited caſe of Purefoy and Rogers, 
where the contingent remainder was deſtroy- 
ed by the merger of the wife's eſtate in the 
reverſion. But our books apparently differ 
with reſpect to the deſtruction of the contin- 
gent remainder, in caſes where the inheritance 
becomes united to the particular eſtate by de- 


ſcent. 


Thus in the cafe of Plunket v. Holmes, it 
was reſolved, that the deſcent of the fee on 
tenant for life did not deſtroy the contingent 
remainder. The caſe was this; cne deviſed. 
lands to T. his eldeſt ſon n and if T. 
ſhould die without iſſue /ving at his death, then 
to L. another of the teſtator's ſons in fee ; but 


if 7. ſhould have iſſue living at his death, 


then to the right heirs of T. for ever; the teſ- 
tator 
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tator died, and it was reſolved, that 7. was te- 


nant for life, (becauſe the limitation over, was 
not upon a dying without iſſue generally, but 


was confined to a dying without iſſue en liv- 


ing), with remainder in fee in contingency 3 
and that the deſcent of the fee upon him, as 


heir at the death of his father, did not Geer 


the contingent retfader. 


So in the caſe of Boothby v. Vernon, it was 
taken for granted, that the contingency was 
not deſtroyed by the deſcent of the fee. A. de- 


viſed lands to his ſiſter, who was his heir at law, 


and her aſſigns for her. life, and if ſhe ſhould 


marry, and have iſſue male of her body living 
at the time of her death, then to ſuch iſſue-male 
and his heirs-male for ever ; but if ſhe ſhould 
leave no iſſue- male at her death, then to G. and 
his heirs for ever. The queſtion reſpected the 


title of the teſtator's ſiſter's huſband, to be te- 


nant by the curteſy of the lands fo deviſed to 


her; and the court held, that the inheritance 


was never executed in poſſeſſion in the ſiſter 
during her life, (notwithftanding the inheritance 
deſcended on her) and therefore her huſband 
could not be tenant by the curteſy; it follows, 
that the deſcent of the fee did not merge her 
eſtate for life, or deſtroy the contingency. So 
in Archer's caſe, notwithſtanding the reverſion 


Archer's caſe, 
Rep. 66. 
upra, p. 241. 


Wood v. In- 


| . 


ro. Jac, 260, 


1 Bulſt. 61. 


in the ſame 
caſe. 

T. ſones, 79. 
Pollex. 481. 


in the calc of 


Forteſcue v. 
Abbot. 


Vide ſupra, - 
P- 170» 
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in fee muſt have deſcended on Robert the de- 


viſee for life, upon the death of his father. the 
teſtator, yet he was adjudged to be only tenant 
for life, with contingent remainder to his next 
heir · male. 


On the other hand, in the caſe of Hood v. 
Ingerſole, it is ſaid to have been reſolved, that 
the deſcent of the fee on tenant for life de- 
ſtroyed the contingent remainder; in that caſe 


it is ſaid, three diſtinct parcels of land were 


ſeverally deviſed by the teſtator to his three 
ſons, and that if either of them ſhould die, 
the other ſurviving ſhould be his heir ;, the eldeſt. 
ſon died; and the reporter ſays, it was adjudg- 
ed, that the fee deſcending on the eldeſt fon 
at the father's death, had merged the freehold. 
devifed to him, and deſtroyed, the contingent 
1emainder. But there appears to. have been a 
notable miſtake in this report, both as to the 


ſtate of the caſe, and as to the judgment; for 
it ſeems the words on the roll are, and if any. of © 
my ſons die, the oNE to be the other's beir, which 


words were adjudged. void for uncertainty, for 
there were two ſurvivors, and conſequently ine 


above point did not come into queſtion. As to 
the caſe of PForteſcue v. Abbot, the remainder 


there was adjudged to be vetted, and therefore 
the deciſion in that caſe does not affect the pre- 
ſent point. 


8 But 


L 263 J 


But in the caſe of Kent v. Harpool, which As. T. Jones 76, 
to the point in queſtion was this: A. the fas, Vent. 206, 
ther being tenant for life, remainder to. his ſon 
B. for life, remainder, to the firſi ſon, of B. res... 
mainder to the heirs of the body of A, A died 
before any ſon. was born to B.; the court held 
the contingent. remainder to the firſt, ſon. of B. 
was deſtroyed. by the deſcent. of the eftate-tail . 
on B. Of the ſame opinion was Lord Hard- 
wic ke in the caſe of Hooker v. Hooker, where 5 
lands were conveyed to.the uſe of A. and his 
wife for life, remainder to the uſe of B. the 
ſon of A. for his life, remainder to the firſt. 
and other ſons of B. in tail, remainder to his 
daughters in tail, remainder to A. in fee; A. Hooker v. 
and his. wife died in the life-time of B. who. * 
afterwards died without iſſue, leaving a wife ; Wed 
the queſtion. was, Whether the wife of B. was ; 
intitled to dower in the lands? And it was de- | 
creed ſhe was; and Lord Chancellor, with 
one of the Judges, was of opinion, that the 
eſtate for life in B. was merged by the deſcent 
of the inheritance upan a and the contingent 
remainder a) 


Theſe ſeeming differences in opinion, if 
apprehend, may be;reconciled by, a. diſtinction 
between thoſe caſes, where: the; deſcent of the, 
inheritance: is immediate from the perſon. by. 
whoſe will the particular eſtate and contin- 

gent 
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| gent remainders were limited, and the caſes 


where thoſe eſtates were not created by the will 


of the anceſtor from whom the inheritance im- 
mediately deſcends on the particular eſtate; 
which happens either in the caſe of a mediate 


deſcent from the perſon who deviſed the par- 
ticular eſtate and contingent remainders, or elſe 


where thoſe eſtates were not created by the 
will of any perſon, from whom the deſcent 
of the inheritance is derived. Archer's caſe 
and the caſes of Plunket v. Holmes, Boothby v 


Vernon, are inftances of the firſt fort. And if 5 


in the caſe of Boothby v. Vernon, we ſuppoſe 
the deviſor to have left a ſon, and that after- 
* wards that ſon died without iſſue in the life- 
time of the ſiſter, to whom the particular eſtate 
was deviſed ; in that caſe, the inheritance would 
firſt have deſcended from the deviſor to his fon, 
and from him to the ſiſter, and conſequently. 
the deſcent of it on the particular eſtate of the 
ſiſter, would not have been immediate from the 
deviſor; and in ſuch caſe, I apprehend the 
deſcent would have merged her particular 
eſtate, and the inheritance would thereby have 
been executed in her in poſſeſſion, and conſe- 
quently that the contingent remainder would 
have been deſtroyed, (for the reaſons hereafter 
given.) The third ſort is inſtanced in the 
caſes 'of Kent and Har pool, and Hooker and 
Hooker. 


The 
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The reaſons upon which I ground the above 
diſtinction are theſe: wherever a teſtator limits 
a contingent remainder, it is agreed, that the 
inheritance deſcends to the heir only till the 
contingency happens; if ſo, nothing can be 
more abſurd than to make ſuch deſcent deſtroy 
the contingency. The will does not operate 
till the teſtator's death ; the deſcent takes ef- 
fect at the ſame time; fo that, under ſuch a 
conſtruction, the particular eſtate given to the 
heir by the will ariſes and is deſtroyed in one 
and the ſame inftant ; and how is it deſtroy- 
ed ? By the deſcent which that very ſame will 
permitted. This would be making a will and 
no will at the ſame time, and would, in effect, 
be ſaying; that a limitation of a particular 
eſtate in a will to a teſtator's heir at law, with 
a contingent remainder over, muſt be void in 
its creation, as being incapable of ever taking 
effect. For it is evident, that under ſuch a 
conſtruction, the particular eſtate never can 
take effect at all, its exiſtence and deſtruction 
commencing together; and that being deſtroy- 
ed, the contingent remainder over is allo gone 
before it has even a moment's chance for exiſt- 
_ ence. Now this would be making * . | 
tpſo fatto void. 


That eſtates created by deviſe, ſhould be 
liable to the operation of future accidents, as 
much as if __ had been created by any other 

„ 
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a or conveyance whatſoever, appears 
but reaſonable; for the nature of the ſame 4 
kind of eſtate, when once created, is the ſame, | 
whatever might have been the made. of its | 
creation. But that is no reaſon at all, for ren- 
dering the limitations void in their very crea- 
ton, and denying them even the poſſibility of 
ever taking effet. The general conſtruction 
of wills forbids this, by giving effect to the 
teſtator's intention, ſo far as ĩt can be done con- 
ſiſtently with the eſtabliſned rules of law. And 
when in the caſe of a contingent remainder by 
deviſe, the law ſuppoſeth the fee to deſcend to 
the heir, until, or in default of, the contingen- 
oy; it ſurely can be no violation of that law, 
to conſider ſuch deſcent as conditional and im- 
perfect, where the giving it the: force and effect 
of an abſolute and perfect deſcent, would ren- 
der the will originally; and totally abortive, 
And therefore it ſeems to have been rightly ſaid 
by: Nyndlham, and agreed by all the court, in 
the caſe of Plunket v. Holmes, that until the 
Vide Raym. contingency happens, the fee deſcends to the 
28. heir in ſome ſort, but not to confound the eſtate 
for life, but ſo as to leave an opening for the 
interpoſition of the remainders, when they hap- 
pen to interpoſe between the eſtate for life and 
the fee. 


But where the deſcent of the inheritance on 
the particular eſtate, is not immediate. from the 
perſon 


* 


[ | . 
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perſon whoſe will created the particular eſtate 
and remainder, or where the deſcent of the in- 
heritance is otherwiſe clear of the firſt- men- 
tioned circumſtances, there can be no ſuch in- 
conſiſtency in ſuppoſing the contingency to be 


deſtroy ed by the deſcent; for in all ſuch caſes 


the particular eſtate is created, and takes effect 
with a capacity of being afterwards deſtroyed 


by thoſe accidents, to which the nature of ſuch 


an eſtate is generally ſubject, ſuch as forfeiture, 
merger, Sc. its immediate deſtruction is not 
neceſſarily involved in the mode of its crea- 
tion, as it muſt be in the former caſe under the 


ſame conſtruction. There can be no neceſſity, 


therefore, to exempt the particular eſtate in 
theſe ' caſes, from the operation of merger by 
the deſcent, in order to give ſuch particular 
eſtate an exiſtence, as there is in the former 
caſe. 


In the firſt caſe we obſerved the limitations 
could never poſſibly take effect, if the deſcent 
of the inheritance were allowed to merge the 


particular eſtate; in the latter caſes they may 


take effect though the deſcent of the fee be 


allowed its full force and operation; and when 


the particular eſtate has once taken effect, there 
is no more reaſon why it ſhould be exempt 
from thoſe accidental modes of deſtruction, 
to which the law ſubjects eſtates of the ſame 

nature 
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nature in general; than there is in any other 
caſe, where the particular eſtate is merged, and 
a contingent remainder deſtroyed, by the ac- 
ceſſion of the inheritance: therefore in the lat- 
ter caſes the deſcent may well be allowed its 
full and uſual operation. 


Here we muſt remark a diſtinction between 
the caſes where a particular eſtate is limited, 
with a contingent remainder over, and after- 
wards the inheritance is ſubjoined to the parti- 
cular eſtate by the ſame conveyance; and thoſe 
caſes wherein the acceſſion of the inheritance is 
by a conveyance, accident or circumſtance, diſ- 
| tin from that conveyance which created the 
particular eſtate. In the latter caſes we have 
ſeen the contingent remainder is generally de- 
ſtroyed; in the former it is otherwiſe. For 
where, by the ſame conveyance a particular 
eſtate is firſt limited to a perſon with a con- 
tingent remainder over to another, with ſuch a 
reverſion or remainder to the firſt perſon, as 
would in its own nature drown the particular 
eſtate firſt given him ; this laſt limitation ſhall 
be conſidered as executed only /ub modo, that 
is, upon ſuch condition, as to open and ſepa- 
rate itſelf from the firſt eſtate, when the con- 
dition happens; and by no means to deſtroy 
or preclude the contingent eſtate. 


Bur 
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But whether, in caſe of a limitation to one 
for life, remainder to his firſt and other ſons, , 
Sc. remainder to the herrs, Sc. of tenant for 
life; this laſt limitation is ſo executed | in him 
as to intitle his wife to dower upon the hul- 
band's deceaſe, has been a queſtion. 


For in the caſe of a deviſe to A. for life, re- 


mainder to his firſt fon in tail, and fo to his ſe- 315. | 
Cordal's cafe. , 


cond, remainder to the heirs of the body of A.,; 
it was reſolved, that the poſſibility of the mean 
eſtate that might interpoſe, kept the remainder 
in tail during A.'s life ſo disjoined from his im- 
mediate freehold, that his wife * not be 
endowed. 


On the other hand, in the above cited caſe 
of Hooker v Hooker, Lord Hardwicke with three 
of the Judges held, that even ſuppoſing after 
the deſcent of the fee upon H. there remained 
any poſſibility of the eſtate's opening to let in 
the contingent remainders, yet as the contin- 
gency had never happened, (and the huſband 
being dead) never could happen, the wife 


ſnould be intitled to dower, and he did not 


think that Cordal's caſe was law; and ſaid it 


was denied, 1 Sand. 336. and alſo in another 


like caſe by Bridgman. 


In another aa indeed, where V. was te- 
nant for life, remainder to J. S. and his heirs 
ſor 


C:o. Elia. 


15. 


Vide ſupra, 
P. 265. a 


Duncomb o. 


Duncomb. 
3 Lev. 4 37 je 


Vide ſupra, 
p. 1 52. 


Supra, p. 240. 
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for the life of V. remainder to the heirs of the 
body of W. remainder over; V. died without 
iſſue, leaving a wife; the queſtion was, whe- 
ther ſhe was intitled to dower or not, 7. e. whe- 
ther the remainder in F. $. was ſuch an inter- 
poſing eſtate between Wos eſtate for life and his 
remainder in tail, as to prevent her being dow- 


able; and though it was contended that the in- 


tail was executed in him,- and that the remain- 
der to J. S. and his heirs during his life, was 
only a poſſibility ; yet the court upon the firſt 
argument adjudged the wife was not dowable. 
For we are to obſerye, this retnainder to J. S. 
was an intervening veſted eftate, and not a 
poſſibility, as appears from what has been ſaid 
in a preceding page: and this caſe was allowed 
to be good law by Lord Hardwicke in the above 
cited caſe of Hooker v. Hooker. - 


I obſerved in a preceding page, that not- 
withſtanding the particular eſtate might in 
ſome caſes be revived, yet that the contingent 
remainder, if once it has failed for want of 
the exiſtence of the preceding eſtate when the 
contingency happened, ſhall never after ariſe. 


As if there be tenant for life with contingent 


remainder over; tenant for life makes a feoff- 
ment in fee upon condition; if the contin- 
gency happens before the condition is broken, 
the remainder is deſtroyed, notwithſtanding 

fs 5 the 


| 


ft 273 


the tenatit for FR after Ward enters bor Cotti 


non btoken. But, however, if the tenant for 


- life enters for the Lon dit tion broken before the” 


contingency happens, the contingent remainder 
may veſt. But in that caſe, if the reverſioner 


enter for the forfeiture, before the contingency 
happens, then i is the contingent remainder de- 


Rroyed—Fer Hal Chief Juſtice. 


| As to the remajtder' veſting, if the tenant 
for life enters before the contingency happens, 


there is a contrary opinion delivered in \ Bacon's $ 
Abridgment : where it is. ſaid the contingent 


remainder ſhall never ariſe, though the conditon 


be broken, and a re-entry made before the 


contingency happens ; becauſe. the feo ment, 


though upon condition, was a forfeiture and de- 
termination of the particular eſtate, and the re- 


covery does not purge the forfeiture. Whe- 
ther this was the opinion of Chief Baron Gilbert 


2 Salk. 577. 
1 Ld. Rayw, 


314- 


Bac. Abridg. 


v. 4. p. 315. 5 


(from whoſe manuſcript the greater part of that * 


certainly does not warrant ſo much. But, 
however, the ground of the opinion is evident. 
ly this; that nowithſtanding the re- -entry © 


tenant for life, the forfeiture Rill remains ; 


now, it may be aſked, if the eſtate ſtill con- 
tinues forfeited, how can it be ſuppoſed to ſub- 


| fiſt any more after the re-entry, than immedi- 
f * ately 


abridgmentis ſuppoſed to have been compiled) 
does not appear. The authority there cited, 


Vide 1 Inſt. 
252. a. 


} 2 * 
42 


1 Inſt. 202. b. 
1 Roll. Abr. 
474. P. d. pl. 
4. 5. 
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ately after the feoffment from which the forfei- 


ture commences ? And where then is there a 


particular eſtate in the one caſe to ſupport the 
contingent remainder, any more than in the 


other * 


But notwithſtanding this Wear it ſeems 
upon the whole, that Lord Ch. Juſtice Hol!'s 
opinion is agreeable to law: for both Lord Coke 
and Roll tell us; that if leſſee for life make a 


feoffment upon condition, and afterwards enter 
for breach of the condition, it will reduce the 


reverſion to the leſſor, and the eſtate for life will 
be reftored ; though ſtill ſubject to the entry of 


leſſor for the forfeiture, juſt in the fame manner 


indeed as where the forfeiture is committed by 
acceptance of a fine, &c. from a ſtranger, and 
no deveſting of the remainder, or alteration of 


the particular eſtate occaſioned thereby. And 
though moſt of the authorities cited by Lord 
Coke from the year books, as well as the refer- 
_ ence of Roll to the ſame books, do not apply to 
. the point; yet that muſt be aſcribed to ſome 
errors in the print; for I find two caſes in the 


year books (one indeed cited by Lord Coke) 
where that point is laid down arguendo on one 
fide, and admitted by the other ſide: from 
whence it ſeems, that after re- entry for condi- 
tion broken, the leſſee for life is tenant for life 
again, ſo long as the leſſor does not enter upon 
him for the forfeiture ; and conſequently if the 

con- 
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contingency happen during that interval, the 


contingent remainder may well veſt, 


Before I conclude this tract of coatiigent re- 


mainders, I ſhall take notice of two or three cir- 


cumſtances relating to them, which could not 


ſo properly be brought in under any of the 
foregoing heads. Firſt, it ſeems that where a 

remainder is limited in contingency, the fee in 
the mean time (but ſubject to the contingency) 
remains in the grantor and his heirs, until the 


contingency happens; for where a contingent 


remainder fails, it is held that the donor ſhall 
have the land again. As if there be tenant for 
life or in tail, remainder to the right heirs of 
J. S., and tenant for life dies, or tenant in tail 
dies without iſſue, living J. S., here the remain- 
der is void, becauſe J. S. cannot have heir 


during his 9 1 and as it does not take effect 


during the particular eſtate, it ſhall never 
take effect, though he afterwards dies and has 
an heir; and in this caſe, as the remainder can - 


not take effect, the donor ſhall have the land 
again. | 


Now this amounts in effect to aying, that 
until the contingency happens, the remainder 


of the eſtate, which is to veſt upon ſuch con- 


tingency, is not abſolutely out of the donor; 
but that ſuch an intereſt remains in him till the 
remainder veſts, as intitles him or his heirs to 


e T 2 enter 


2 Roll. Abr. 
418. pl. t, 2. 


Beck's caſe, 
alias Burton 
v. Nichols. 
Lit. Rep.159. 
253. 285. 
315. 344- 
Cro. Care363. 
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enter and retain the lands, if the contingent re- 
mainder fails or is deſtroyed. | 


And therefore in the caſe laſt put, it 7 "RR . 


by the better opinion, that if the tenant for life 


make a feoffment in the life of J. S. and before 
the remainder veſts, as this feoffment deter- 


mines the particular eſtate, and conſequently 


deſtroys the remainder then contingent, the 
donor or his heirs may enter for the forfeiture; 
as was held by Hutton and 2. elverton in their 
arguments in Beck's caſe; where, upon a feoff- 
ment to the uſe of B. for life, remainder to J. 
for life, remainder to the firſt ſon begotten of 
the body of F. that ſhould have heirs-male of 
his body, and to his heirs in perpetuum, and in 
default of ſuch iſſue of his body, to the firſt 
daughter and daughters. which ſhould have 
iſſue begotten of her body, and for default of 


ſuch iſſue, remainder to the right heirs of F.; 


J. levied a fine before he had a, ſon that had 
iſſue - male, upon which the heir of B. entered 
for the forfeiture, | | 


Two points aroſe in this caſe ; firſt, whether 
the limitation to the firſt ſon of F. who ſhould 
have any heirs-male of his body, &c. was a con- 
tingent eftate-taz] or in fee? And if it were in 


fee, then ſecondly, as it was contended that the 


ſubſequent limitation to the right heirs of 7. 
as; in that caſe be contingent, (no ſubſequent 
| | limitation 
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licnitation being capable of veſting after a con- 

tingent fee limited before) whether the fee re- 
mained in the feoffor and his heirs in the mean 
lime, ſo as to intitle the heir to enter for the for- 
feiture ? Hutton and Telverton inclined to the 
opinion, that if the remainder to the right heirs 
of J. was contingent, ſo that no remainder 
veſted at the time of the fine, the right heir of 
the feoffor might enter; and they agreed as to 
the right of entry of the feoffor or his heir, 
upon the feoffment of tenant for life in the caſe 
] have above-mentioned; though Croke put a 
cale to the contrary, which Tr -Fverton denied to 
be law; and they ſaid that in caſe of a feoff- 

ment to the uſe of one for life, remainder to 


Vide ſupra, 
p. 161. 


another in tail when he marries the daughter of 


the feoffor, if tenant for life makes a feoffment 
before ſuch marriage, the feoffor may enter. 


However, the court after ſeveral arguments 


decided the caſe on the firſt point ; and agreed 
that the limitation io the firſt' fon, &c. of Fe 
gave ſuch firſt ſon only an eſtate tail; and con- 
ſequently, that the ſubſequent remainder to 
the heirs of J. then became veſted in him; 
according to the gengral rule before treated of 
in this eſſay, and the doctrine eſtabliſhed in the 
cafe of Loddington v. Kime, that a remainder 
to a perſon in eſſe, (as that to the heirs of F, 
here was, it being a remainder in him, as he 
took a preceding life eſtate) may veſt, if the 

* | preceding 


And infra 
295 Doe v. 
Reaſon. 


Supra, p. 21. 


"IO p. 161. 
and Doe v. 
Holmes. 


infra, p. 293. 


Carth. :62. 


1 P. W. gog. 
Infra, 4 181. 


1 


preceding contingent remainder be not in * ; 
and therefore the court came to no reſolution 
as to the latter point, though the opinion of 
Hutton and Yelverton appears to have been as I. 


have mentioned. 


And Holt Ch. Juſtice was of the ſame opini- 
on, when in the caſe of Davis v. Speed, he ſaid, 
that where a feoffment is made to the uſe of A. 
in tail, remainder to the uſe of the right heirs 
of T. S. who is then living, the fee-ſimple is 
not in abeyance, nor in the feoffees, but re- 
ſults to the feoffor and remains in him, till the 


_ contingency, (viz.) the death of T. S. hap- 


pens. 


And indeed in the caſe of Carter v. Barnar- 
diſton, the Maſter of the Rolls, though he was 
arguing againſt the notion of the fee's deſcend- 
ing (in that caſe at leaſt) to the heir at law of 
the teſtator, till the contingency happens, yet 
admitted, that where one deviſes lands to A. 
for life, remainder to the right heirs of J. . 
then living, though the remainder in fee is in 
abeyance, yet there is a poſſibility left in the 
heir; and that this was plain even in the caſe 


of a grant; and that this poſſibility ſeemed ſuch 


an intereſt as intitled the donor to enter for the 


forfeiture made by tenant for life ; for that his 


eſtate was as much Beben as it would 
have been by his death; and that it was abſurd 
that 


( 279 
that a tenant for life by an unlawful. act, viz. 
by his deſtroying the contingent remainder, 
ſhould gain to himſelf an indefeaſible fee-ſim- 
ple ; that it was like the poſſibility that was up- 
on a grant at common law to a man and the 
heirs of his body : for there though the gran- 


tor had no reverſion, yet he might enter when : 


the grantee died without ilſue. 


So where a remainder i is deviſed in contin- 


gency, the fee in the mean time deſcends to the 
heir till the contingency happens ; as where A. 
deviſed lands to B. his eldeſt ſon for life, and 
if B. ſhould die without iſſue living at his death, 


that then the ſame ſhould remain to C. in fee; 


but if B. ſhould have iſſue living at his death, 

then the fee ſhould remain to the right heirs of 
B.; it was reſolved that B. took an eſtate for 
life, with remainder in fee in contingency ; and 
it was ſaid by Windham and Twiſden, and 
agreed by the other Judges, that the fee de- 
ſcended to B. as heir, till the contingency hap- 
pened, tho? not fo as to confound his eſtate for 
life, and was not in abeyance ; that in relation 
to C. B. took only an eſtate for life; but in 


the mean time, by operation of law, hehad the 


fee in ſuch ſort, as that there ſhould be an 
hiatus to let in the contingency, when it hap- 
22785 And that in Arcſier 8 caſe, though 
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Raym 28. 
Plunkett v. 
Holmes. 


Supra, p 262. 


i Rep. 66. 
Vide ſupra, 
p. 102. 241. 
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Rebert took an eſtate only for life by the will, 
yet by operation of law he bad the fee alſo. 


So.i in the above * caſe of Purefoy and 
Rogers, where S. deviſed lands to hls wife for 
life, and if it ſhould pleaſe God to bleſs her 
with a ſon, and ſhe ſhould call that ſon by the 
teſtator's chriſtian and ſurname, he gave the in- 
heritance of the lands to him after his mother's 
life, and if he died before he came to twenty- 
one, then the teſtator gave the inheritance of 


his lands after his wife's life to his the teſtator's 


heirs for ever Before any ſon was born, the 
heir of the teſtator conveyed the eſtate to 
the wife and her ſecond huſband by fine—— 
Saunders urged, that the contingent remainder 
to the fon was not deſtroyed, for that at the 
time of the fine, the heir of the teſtator had no 
reverſion or eftate in him: for that an eſtate 
for life was deviſed to the wife and the remain- 


der in fee was deviſed to her ſon upon a con- 


tingency ; fo that until it could be known whe- 
ther ſuch contingency would happen or not, 
the reverſion muſt be in abeyance and not in 
the heir; and then his conveyance gave no 
eſtate to the huſband and wife, but they were 
only tenants for life of the wife. as before. 
But Hale Ch. Juſtice interrupted him, and 
ſaid it was clear that the reverſion was in the 
heir of the teſtator by deſcent, and not in 
abeyance; and ACOOrINgry it was adjudg- 
| ed, 
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ed, that the contingent rempainger was de- 


Rroyed, 


So where A. deviſed to C. for life, and in 
caſe C. ſhould have iſſue-male, then to ſuch 
iſſue- male and his heirs for ever, and after the 
death of C. in caſe he ſhould leave no iſſue- 


t P.W. 505. 
Carter v. 
Barnardiſton, 


male, then to D. in fee. After the teſtator's 


deceaſe, C. before he had any iſſue, ſuffered 


a common recovery of the lands; it was clear- 


ly held, that theſe remainders after the death 


of C. were contingent, and conſequently bar- 


red by the recayery of C. before they veſted ; 


and then the queſtion aroſe, whether the re- 
mainder in fee was in abeyance or did deſcend 
to the teſtator's heir at law ? The Maſter of 
the Rolls conſidered the fee as in abeyance. 


But upon an appeal to Lord Chancellor Parker, : 


he made a point of reprobating and expoſing 
that notion; and held, that nothing but ne- 
ceſſity could, in any caſe, ſupport the admiſſi- 
on of it; that there could be no other reaſon- 
able pretence fur it, but to preſerve the re- 
mainder ; but he ſaid, the conſtruing the fee 
to be in abeyance, would on the contrary tend 
to the deſtruction of the remainder ; that it was 
held, where the remainder was deviſed in con- 
tingency, the reverſion in fee deſcended to the 
heir at law in the mean time; and that what- 
loever eſtate was not Aden of by the teſ- 

| tator, 
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D. Kine. 


1 Silk 224 
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p. 160. 
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tator, deſcended to the heir; and he ſaid, 


he ſhould abide by that opinion, and was very 


clear in it. That it was a ſtrange conſtruc- 
tion to take pains, by a ſtrain in law, to place 
a remainder in nubibus or in abeyance, on pur- 
poſe that the teſtator's intention ſhould be whol- 


ly fruſtrated, and that the tenant for life 


might be under the temptation to diſappoint 
the will, by deſtroying the contingent remain- 
der by a recovery or feoffment ; which in ſuch 
caſe muſt be admitted to be tortious convey- 
ances; nay, what was ſtill more extraordi- 
nary, that the tenant for life muſt be reward- 
ed for this wrong; and that he who before had 
but an eſtate for life, - ſhould gain an abſolute 
and indefeaſible fee-ſimple, and this by doing 


a wrongful act; which would be taking ad- 


vantage of his own wrong, both againſt law 
and reaſon. That upon the recovery ſuffer- 
ed by C. he being but tenant for life, the co- 


| heirs of the teſtator having the reverſion in 


fee deſcended to them, they had a right of en- 
try commencing upon ſuch forfeiture of C. 


So the court of Common Pleas, upon the 
ſame caſe referred to them out of Chancery, 
were clear as to the deſtruction of the contin- 
gent remainders by the recovery ſuffered by 
C. and that he thereby gained a tortious fee, 
good againſt all perſons zur the right heirs 

of 


* 
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of the teſtator; which was admitting 52 a 


right deſcended to them. 


Mood v. Ingerſole, and Forteſcue v. Abbot, this 
doctrine, reſpecting the deſcent of the fee to 
the heir at law, ſeems to have been clearly ad- 
mitted. 


It may indeed be ſaid, that in a ſubſequent 
caſe Lord Talbot does not ſeem to have advert- 
ed to this point: where lands were deviſed to 
two truſtees and the ſurvivor of them, and the 


heirs of ſuch ſurvivor, in truſt to ſell; upon its 
being objected, that the parties could not make 


a good title, becauſe the fee was not in the 
truſtees, but was limited to the ſurvivor, and 


it was uncertain who would be the ſurvivor, 


his Lordſhip held that the truſtees joining in 
a fine would paſs a good title to the truſtees 
by. way of eſtoppel ; that here the fee was in 
abeyance, and it was certain that one of theſe 
two truſtees muſt be the ſurvivor, and intitled 
to this future intereſt, and conſequently his 
heirs would be barred by the fine of their an- 
ceſtor.— And it being ſaid by the counſel 
that the heir of the deviſor would join in the 


1 owe alkanes 


AndVidealſo 
10 Rep. 85. 


b. Leonard 


Lovie's caſe. 


Vick v. Ed- 
wards. 


3P.W. 372. 


conveyance ; his Lordſhip obſerved, that the 


heir's joining would ſupply the want of prov- 
ing the will, but that in every other reſpect 
it would be void. And afterwards his Lord- 

ſhip 


Vide infra, 


„ p. 267. 
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ſhip cited the caſe of Meale v. Lower, where a 
fine was adjudged to pals an eſtate not veſted, 
by way of rene 


No upon this caſe three material n- 
tions ariſe; firſt, that as the heir at law agreed 
to join, the queſtion reſpecting the neceſſity of 
his concurrence was not debated ; ſecondly, 


that in the caſe of Yeale v. 1 the fine 


was levied by the remainder-man, and did not 
at all affect the particular eſtate; whereas in 
the principal caſe the queſtion would have 
been, whether the fine of the truſtees, being 
tenants for life, would not have deſtroyed the 
contingent remainder in fee to the ſurvivor; and 


thereupon have given the heir of the teſtator 


a right of entry for the forfeiture, agreeable to 
the doctrine held in the above cited caſe of 
Carter v. Barnardiſton; thirdly, that the deviſe 
here being to the truſtees in truſt to ſell, would 
have carried, by nature of the truſt itſelf, ſuch 
an eſtate as ſhould enable the truſtees to per- 
form the truſt, by diſpoſing. of the fee, in 
excluſion of the heir at law; even if the de- 
viſe to them had been indefinite, without any 
words of limitation at all, either to the ſurvi- 
vor or the heirs, Sc.: 7 then how can we 
conſider theſe words of limitation (plainly in- 


tended to give the fee expreſsly, and to car- 


ry the ſame. to the ſurvivor and his heirs) 
otherwiſe 
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otherwiſe than as words of ſupluſage; that 
could not abridge the eſtate which would have 


paſſed without them, and which they were 


meant expreſsly to eſtabliſn; nor deprive the 
truſtees, of the power of executing that very 
truſt, for which the eſtates were expreſsly de- 
viſed to them; and which power thoſe unne- 
ceſſary words were intended to promote and 
facilitate? 

Upon the whole, therefore, it does not ap- 
pear, that the caſe of Yickv. Edwards can be re- 
lied on as an authority, againſt that doctrine, 
relating to the deſcent of the fee till the con- 


tingeney happens, which ſeems to have been ſo 


directly and fully eſtabliſhed by the ſeveral 


caſes I have examined in regard to it; and 


which is confirmed by many other caſes cited 
in the — of this eſſay. 


To put this doctrine to the teſt of reaſon, it 
ſeems to ſtand thus: a man makes a diſpoſition 
of a remainder or future intereſt, which is to 
take no effect until a future event comes to 
paſs; it is clear no intereſt paſſes by ſuch a diſ- 


poſition before the event takes place; what then 


becomes of the intermediate reverſionary inte- 


reſt from the time of the making the diſpoſition 
till the event happens, upon which the diſpoſi- 


tion is to take effect? It was in the grantor or 
teſtator at the time. of making ſuch diſpoſiti- 


on; 


Vide infra, 
Goodright 
V. V. Seat le. 
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on; he has done nothing to depart with it 
before the time limited for that diſpoſition to 
take effect; the natural concluſion ſeems to be, 

that it remains where it was, viz. in the grant- 
or or the teſtator and his heirs, for want of 
being departed with to any body elſe, When 
the future contingent diſpoſition takes effect, 
then the reverſionary or future intereſt paſſes 
purſuant to the terms of the original diſpoſiti- 
on: but if ſuch future or contingent intereſt 
fails of effect, either by reaſon of the deſtruc- 
tion of the particular eſtate, or otherwiſe, 
what is there then to draw it out of the grant: 
or or his heirs, or the heirs of the teſtator? 
Or who can derive title to an eſtate under or 
by virtue of a diſpoſition, which confeſſedly 
fails or is precluded ones ever taking effect at 

all? | 


4 „ 


Pollexf. 54. Another obſervation is, that a contingent 
Weale and remainder of inheritance is tranſmiſſible to the 
' Lower. heirs of the perſon to whom it is limited, if 
ſuch perſon chance to die before the contin- 
gency happens; this appears in the preceding 
caſe. The ſame law, it ſeems, holds with 
reſpect to future uſes, as where A. ſeiſed of 
the manor of S. covenanted with another, that 
1 Rep. 99. a. when F. S. ſhould enfeoff him of the manor of 
— : ary D. that he would ſtand ſeiſed of the manor 
— of S. to the uſe of the covenantee and bis 
ſame caſe in- heirs, The covenantee died, J. S. _— 
the 
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the covenantor, and the heir of the covenantee 
was adjudged to be in, in courſe and nature of 


a deſcent. And in general it ſeems, that con- 
tingent intereſts paſs to the real or perſonal re- 
preſentatives, according to the nature of ſuch 
intereſts, as well as veſted intereſts, ſo as to 
intitle ſuch repreſentatives to them when the 
contingencies happen. 


But however we are to remember, a contin- 
gent remainder may, before it veſts, be paſſed 
by fine by way of eſtoppel, ſo as to bind the 
intereſt which ſhall afterwards accrue by the 
contingency. As where A. made a feoffment 
to the uſe of himſelf for life, and after the 
death of himſelf and M. his wife, to the uſe 


Vide Vis. v. 
„ $43. * 
ca 38. Gur- 
nel v Wood. 
I Vezey, 47. 
237 


of B. (his eldeſt ſon) for life, and after the 


death of A. M. and B. to the uſe of B and 
the heirs- male of his body, and for default of 
ſuch iſſue, to the uſe of the heirs of B; B. 
had iſſue a daughter, and then by fine ont 
indenture granted to D. for 500 2 to 
commence after the death of A.; 
M. died, A ſurvived; it was held that the 
eſtate limited to B. was a contingent remain- 
der : for the particular eſtate was only for the 
life of 4. whereas B.'s eſtate was not to com- 


B. died, 


— 


Vide ſupra, 
p. 229. 


mence till after the death of 4. and M and 


though B. levied the fine for 500 years and 
died, before the eee happened; yet 
wi his 
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his heir afterwards, when the contingency hap- 


pened, was bound by the fine, and the leaſe 
for 500 years to B. took place; for it was 


agreed that the continent remainder deſcended 


to his heir; that the fine operated at the begin- 


ning by concluſion, and paſſed no intereſt, yet 


the eſtoppel ſhould bind the heir; that upon the 
contingency the eſtate by eſtoppel became an 
eſtate in intereſt, of the ſame effect as if the 
contingency had happened before the fine was 
levied ; that if the fine had been in fee, it 
would have barred the heir, and operated to 
the benefit of the poſſeſſion, as the fitie of a 
diſſeiſee to a ſtranger: but being only for years, 
the fee was veſted, and the term good, being 
drawn out of the fee. 


The ſame point, as have already obſetvedd 
was eſtabliſned in the caſe of Yick v. Ediviarids, 
though Lord Talbot did not ſeem to advert to 
the circumſtance of the fine's being levied by 
the-perſon who had the particular eſtate for life, 
as well as the contingent remainder; and con- 
ſequently deſtroying that contingent remainder, 
inſtead of merely paſſing it by eſtoppel. + But 


for the reaſons I have above noticed, the heir 


appears in that caſe to have been exeluded at 
all events. 


That 


[ 289 ] 
That a contingent remainder cannot be paſ- 
ſed or transferred before the contingency hap- 
pens, otherwiſe than by way of eſtoppel by 
fine (or poſſibly by a common recovery, where- 
in the perſon intitled to the contingent eſtate 
comes in as vouchee, agreeable to the opinion 
delivered by the court in Pells v. Brewn's caſe, 
though Mr. Piggot makes a quære upon it) 


appears by the above cited caſes of Yeale v. 
Lower, and Vick v. . 


And that ſuch umz em eſtates are not de- 
viſable by the perſon intitled thereto, whilſt 
they remain contingent, may be ſeen in the 
caſe of Biſhop v. Fountain : where A. deviſed 
land to a truſtee and his heirs, in truſt in the 
firſt place for payment of debts, then to pay an 


annuity to his (the teſtator's) natural daughter 


M. for life, and if ſhe had any children, to 
convey ſucceſſively to thoſe children, and for 
want of ſuch iſſue, or if ſuch iſſue die without 
iſſue, then to be conveyed to C. and his heirs; 
and the teſtator gave C. an annuity till ſuch 
eſtate ſhould come to him, and F he claimed any 
thing during the life of M. or any of her 1ſſue, 
then he was to be excluded having any wy out of 
the eſtate, 


C. died, leaving a ſon J., who 1 the 
life-time of M. deviſed. the lands and died. 
M. afterwards died without iſſue. The heir 

I >; of 


Pells v. 
Brown. 

2 Cro 592. 
and infra. 
And vide 
Pigg. Com, 
Recov. 132. 
but vide 
Wright v. 


Wright infra, 


Biſhop v. 
Fountain. 


3 Lev. 427. 
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his heir afterwards, when the contingency hap- 
pened, was bound by the fine, and the leaſe 
for 500 years to D. took place; for it was 
agreed that the contingent remainder deſcended 
to his heir; that the fine operated at the begin 
ning by concluſion, and paſſed no intereſt, yet 
the eſtoppel ſhould bind'the heir ; that upon the 
contingency the eſtate by eſtoppel became'an 
eſtate in intereſt, of the ſame effect as if the 
contingency had'happened before the fine was 
levied ; that if the fine had been in fee, it 
would have barred'the heir, and operated to 
the benefit of the poſſeſſion, as the fitie of a 
diſſeiſee to a ſtranger: but being only for years, 
the fee was veſted, and the term good, bet 
drawn out of the fee. 


The ſame point, as 1 have aberdy obſerved: 
was eſtabliſned in the caſe of Yick v. Ear, 
though Lord Talbot did not ſeem to ad vert to 
the circumſtance of the fine's being levied by 
the-perſon who had the particular eſtate for life, 
as well as the contingent remainder; and con- 
ſequently deſtroy ing that contingent retnainder, 
inſtead of merely paſſing it by eſtoppel. But 
for the reaſons I have above noticed, tlie heir 

appears in that caſe to have been ereluded at 
all events. | 
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That a contingent remainder cannot be paſ- 
ſed or transferred before the contingency hap- 
pens, otherwiſe than by way of eſtoppel by 
fine (or poſſibly by a common recovery, where- 
in the perſon intitled to the contingent eſtate 
coines in as vouchee, agreeable to the opinion 
delivered by the court in Pells v. Brewn's caſe, 
though Mr. Piggot makes a quære upon it) 


appears by the above cited cafes of Yeale v. 
Lower, and Vick v. OO; 


And that ſuch contingent eſtates are not de- 
viſable by the perſon intitled thereto, whilſt 
they remain contingent, may be ſeen in the 
caſe of Biſhop v. Fountain : where A. deviſed 
land to a truſtee and his heirs, in truſt in the 
firſt place for payment of debts, then to pay an 


annuity to his (the teſtator's) natural daughter 


M. for life, and if ſhe had any children, to 
convey ſucceſſively to thoſe children, and for 
want of ſuch iſſue, or if ſuch iſſue die without 
iſſue, then to be conveyed to C. and his heirs; 
and the teſtator gave C. an annuity till ſach 
eſtate ſhould come to him, and F he claimed any 
thing during the life of M. or any of her iſſue, 
then he was to be excluded having any thing out of 
the eſtate, 


C. died, leaving a fon F., who 1 the 
life-time of M. deviſed the lands and died. 
M. afterwards died without iſſue. The heir 

9 of 


Pells v. 
Brown. 

2 Cro 592. 
and infra. 
And vide 
Pigg. Com, 
Recov. 132. 
but vide 
Wright v. 


Wright infra, 


Biſhop v. 
Fountains 


3 Lev. 427. 
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of the truſtee thereupon conveyed the lands ta 
the heirs of C.; upon which the deviſee of F. 
brought a bill to have the lands conveyed to 
him, ſuppoſing an equitable eſtate to have been 
veſted in C., and conſequently that it was well 
deviſed by 7. the ſon and heir of C. But it 
was reſolved, it ſeems, by the Lord Keeper, 
with the aſſiſtance of Ch. Juſtice Treby and Ba- 
ron Powell, after many arguments, that J. had 
no eſtate deviſable, but a mere poſſibility during 
the life of M. or any of her iſſue; and fo the 


deviſe by him was void, and the lands well 
conveyed to the heirs of C. 


The reaſons upon which the eſtate deviſed to 

C. was held a mere poſſibility during the life of 
M. or any of her iſſue, are not ſtated or men- 
tioned ; but* probably this reſolution ,was 
grounded on the clauſe which excluded C. from 
having any thing out of the eſtate, if he claim- 
ed any thing during the life-time of M. or any of 
her iſſue; which clauſe poſſibly was conſidered 

as rendering the deviſe to C. dependent upon 

the condition of his not claiming. during the 

life of M. or any of her iſſue, and conſequent- 
ly, contingent until that condition was per- 

formed; which could not be until the deceaſe 

of M. without iſſue. ; 


Unleſs we recur to ſome reafon of this na- 


ture, for ſuſpecting the effect of the deviſe to 
—— 5 3 
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C. in that caſe, it ſhould ſeem that he would Vide 9 1 


127. Sunday's 
have taken the equitable remainder in fee, ex- * and J 


pectant on the deceaſe of M. and the failure of : Vez. 610. 
iſſue of her body ; which would have been a Irons hx 


veſted eſtate, and conſequently deviſable. 


Indeed, in regard to contingent remainders 
and other contingent intereſts in lands, amount- 
ing to eſtates of freehold, if we conſider that 
the perſons intitled to them are not ſeiſed of 
the lands by virtue thereof before ſuch inte- 
reſts become veſted, it ſeems to follow: that 
they cannot paſs by a will made before they 
become veſted, any more than lands acquired 
after the making of the will. As to con- 
tingent intereſts in chattels or perſonal eſtates, 
the ſame reaſoning does not apply to them, 
and therefore they are deviſable, as well as 
aſſignable in equity, as ſhall be noticed here- 


after. 


And it is further to be obſerved with re- . Eq. Abt. 
ſpe& to contingent remainders, (what indeed 186 c. 1. 
is but an inference from the obſervations I 
have already tnade upon the definition of a Vide ſupra, 
remainder) that a fee cannot be limited on a P. 8. 
fee; as if lands are limited to one and his | 
heirs, ahd if he dies without heirs, that it 
ſhall remain over to another ; this laſt limita- 


tion is void. So if lands are given to one 
U'sa and 


1 Eq. Abr. 
186. c. 3. 
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and bin Un ſo long as J. S. has iſſue, and 


after the death of J. S. without iſſue, to re- 
main over to another; this remainder is like- 
wiſe void, becauſe the firſt deviſee had a fee, 


though it was a baſe and determinable fee, — 


So where one deviſed lands to the prior and 
convent of B. ſo that they paid annually to the 
Dean and Chapter of St. Paul's fourteen 
marks, and if they failed of payment, that 


their eſtate ſnould ceaſe, and that the ſaid dean 
and chapter and their ſucceſſors ſhould have 


it; it was held that this limitation over was 
void, becauſe as the firſt deviſe carried a fee, 
nothing remained to be diſpoſed of; and execu- 
tory deviſes after a fee ſimple were in former 
ages unknown. | 


At this day indeed, in a will, ſuch limita- 
tions may be good upon a contingency that 
may happen within a reaſonable period ; tho' 
this not by way of direct remainder, but by 
way of executory deviſe. 


However, we are to remember, that al- 


though a fee cannot, in conveyances at com- 


mon law, be mounted on a fee; yet two or 
more ſeveral contingent fees may be limited 
concurrently, ſo as to be ſubſtitutes or alter- 
natives one for the other, and not to interfere ; 
but ſo that one only is to take effect, and every 
ſubſequent limitation is only a diſpoſition ſub- 
ſtituted 
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ſtituted in the room of the others upon the Loddngion 


event of their failing. Thus in the above cited ? 
caſe of Loddington v. Kime it was held, that the 
firſt remainder was a contingent remainder in 
fee to the iſſue of A4. and the remainder to B. 
was alſo a contingent fee, not contrary to, but 
concurrent with the former; and it was a con- 
tingency with a double aſpect. For if A had 
iſſue- male, the remainder veſted in that iſſue 
in fee, if he had no iſſue- male, then it vetted 
in B. in fee; and theſe were remainders not 
expectant upon, and the one to take effect af- 
ter the other, but were cotemporary; the one 
to take effect in lieu of. the other, if that 
failed. | 


So in a late caſe, Where the teſtator deviſ- 
ed lands to his ſon J. L. with impeachment of 
waſte, for and during the term of his natural 
life, and from and after his deceaſe, he de- 
viſed them unto the heirs male or female law- 
fully to be begotten of the body of his ſon 
J. L. for ever, they paying out of the ſame a ſum 
of 400 J., 200 J. part thereof to E. B., whic 
legacy he willed ſhould be paid within two 
years after the death of his ſon J. L., and up- 


on neglect of payment, he deviſed the lands 


to E. B. and her heirs, to hold for ſuch a 
term of years, as the ſaid ſum might be raiſed 
out of the rents and profits thereof. And 
afterwards that the land ſhould return into 

the 


Kime. 
Supra, 1 
11.4. . . | 
208. | 


Doe v, 
Holmes, 

3 Will, 237. 
241. 
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the poſſeſſion and for the ſole uſe of the ir- 
male or female lawfully begotten by his ſaid fon, 
and to his and her herrs for ever. But if his 
ſaid ſon. J. L. ſhould die, leaving no lawful 
iſſue, he then gave the lands to E. B. her heirs 
and aſſigns for ever. J. L., after the teſtator's 
deceaſe, ſuffered a recovery to the uſe of him- 
ſelf in fee, and died without leaving or ever 
having had any iſſue. 


The queſtion was, whether the remainder to 
E. B. was barred by this recovery? It was con- 
tended that it was not; for that F. L. took 
only an eſtate for life, with contingent remain. 
der in tail to his iſſue, with a veſted remainder 
in fee to E. B.; in which caſe J. L. being only 
tenant for life, could not by his recovery bar 
ſuch veſted remainder. | 


We are to obſerve, it was neceſſary to con- 
tend that the limitation to the heirs-male or 
female, Sc. of J. L., was a contingent remain- 
der, and did not veſt in J. L., and alſo that 
it gave a remainder in tail only to ſuch iſſue, 
and not in ee; for if this limitation veſted an 
eſtate-tail in J. L. then his recovery indiſputa- 
bly barred the remainder to E. F.; and if 
it gave a contingent remainder in fee to the 
iſſue of J. L. then the other remainder to E. 
B. muſt be contingent likewiſe (becauſe no 
remainder can veſt after a contingent fee is 


firſt 
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firſt limited) and then it was deſtroyed by the 
recovery of J. L. the tenant for life. | 


But the court, without determining whether 
J. L. took an eſtate only for life or in tail, were 
clearly of opinion, that take which he would, 
as he certainly took a freehold ſufficient to ſup- 
port a contingent remainder, the limitation to 
E. B. could not enure as an executory deviſe, 
becauſe that is not admitted where there is a 
preceding freehold capable of ſupporting a con- 
tingent remainder; and then as a remainder, 
if J. L. took an eftate-tail, it was clear his re- 
covery barred it; if he took only for life, then 
they were clear that the ſubſequent limitation 
to the heirs-male or female, Sc. of J. L. was 
a good contingent remainder in fee-fimple, and 
of conſequence the limitation to E. B. muſt 
alſo be contingent and not veſted, for a remain- 


der cannot veſt after a remainder in fee; there- 


fore they adjudged that the remainder to E. B. 
was barred or deſtroyed. 


Here we ee it was held that the limitation 
to the heirs-male or female, Sc. of FJ. I. 
conſidering it as a remainder, muſt be a re- 

mainder in fee, not reduced into an eſtate-tail 
in ſuch heirs-male or 5 by the ſubſequent 
words, and if J. L. die, leaving no latfu⁰ 
ue. And Indeed there are particular ex- 


preſſions 


Vide ſupra, 
p. 161 & 277. 


Vide infra. 


preſſions 1 in Fi. en appear ſufficient to 
- induce ſuch a conſtruftion. But in Beck's caſe 


Supra, p. 556 above cited, the limitatiꝭ te to the firſt ſon of J. 


Vide 1 P. W. 


Doe v. Rea- 
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that ſhould have herrs- male, Sc. and to his 
heirs in perpetuum, though it is expreſſed an 
eſtate in fee, yet was conſidered (it ſeems) as 
Controlled and abridged into an eſtate. tail by 

the ſubſequent words, and in default of ſuch 
iſſue of his body, according to the obſervation 
of Powell Juſtice, who (in the caſe of Jule v. 
Cook) ſaid, that though the limitation to the firſt 
ſon of J. who ſhould have heirs-male, Sc. was 
only a deſcription of the perſon, yet the words 
fuck iſſue might likewiſe well enough refer to 
the words hkerrs-males, which might __ the 
conſtruction. . 


In another caſe indeed, cited in that of 
Doe v. Holmes, where a teftator deviſed lands 
to A. during the term of her natural life, 
without impeachment of waſte, and immedi- 
ately after her deceaſe to ſuch iſſue of her 
body as ſhould then be living, and to the heirs 
of ſuch iſſue, that is to ſay, if one child, -the 
whole to that child and 116 heirs, if two or 
more children then io them equally among 
them ſhare and ſhare alike, as tenants in com- 
mon, and in caſe A. ſhould die without iſſue of 
her body begotten then living, or in caſe all ſuck 
Jue ſhould die without Iſſue, ſo that all A.'s de- 
ſcendants ſhould be dead without iſſue, then 
he deviſed the lands over to 7. and J. their 

heirs 


© * 
* 
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heirs and aſſigns for ever. Aer the teſtator's 


deceaſe, A. and her huſband ſuffered a reco- 


very, and ſhe died without ever having had any 


iſſue. The ſame queſtion aroſe here as in the | 
above cited caſe of Doe v. Holmes; the court | | 
held, as in that caſe, that the limitation to T. 


and J. was not an executory deviſe, for A. took 


an eſtate for life, which was capable of ſup- 


| porting a contingent remainder ; and that the 
limitation to A.'s iſſue was only a remainder in 
tail (as in Beck's caſe above cited) for that the 


ſubſequent words and if all ſuch iſſue ſball die 


without iſſue, reſtrained the preceding limitation 


Supra, p. 276. 


to the heirs of ſuch iſſue, and reduced it to an 
eſtate · tail; the conſequence of which was, that 


the ſubſequent limitation of T. and J. was a 


veled inſtead of a contingent remainder, and fo 


not barred by the recovery of A. 


: A 
k # 
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> 4 
Au executory Debiſe defined, aud its 
ſeveral kinds diſtinguiſhed. 


| Ax executory deviſe is defined to be a de- 


viſe of a future intereſt in lands, not to 
take effect at the teſtator's death, but limited 
to ariſe and veſt upon ſome future contin- 
gency. This is the definition commonly 
given of an executory deviſe, It comprehends 


indeed every ſpecies of an executory deviſe; 
but at the lame time it is not confined to 


executory deviſes only; it includes every kind 
of contingent intereſt in lands given by deviſe, 
(for every contingent intereſt mult neceſſarily 
be future); now every contingent intereſt in 
lands limited by deviſe is not an executory de- 


viſe, for ſome contingent interelts by deviſe are 
_ contingent remainders; therefore ſuch a defini- 


tion muſt be conſidered as defective in point of 
precifion and accuracy. 


An executory deviſe is, ſtrictly, ſuch a li- 
mitation of a future eſtate or intereft in lands 
or chattels (though in the cafe of chattels per- 
fona}, it is more properly an executory bequeſt ) 
as the law admits, in the cafe of a will, tho” 


contrary to the rules of limitation in convey- 


ancecs 


[ 9] 
ances at common law. It is only an indul- 


gence allowed to a man's laſt will and teſta- 


ment, where otherwile the words of the will 
would he void; for wherever a future intereſt 
is ſo limited by deviſe, as to fall within the 
rules above laid down for the limitation of 


- contingent remainders; ſuch an intereſt is not 
an executory deviſe, but a contingent remain- 


der, 


As where a teftator deviſed to his wife for 
life, and to her ſon after the death of his mo- 
ther, if ſhe ſhould have a ſon, and if he ſhould 


die within age, then to the right heirs of the . 


deviſor; the teſtator died without iſſue, his 
wife married again, then the heir of the devi- 
for by fine conveyed the reverſion to the huſ- 
band and wife, who had after wards a ſon born; it 


was adjudged, that the eſtate limited to that ſon 


ſhould not enure by way of executory deviſe; 
becauſe that is never allowed where a contin- 


Carth. 31D. 
Reeve v. 
Long, 

4 Mod. 253. 


4 Mod. 283. 
Purefoy v. 
Rogers. 

2Saund. 380. 


Supra, p.242. 


gent eſtate is limited to depend on a freehold 


capable of ſupporting it; here the mother had 
a preceding freehold. in herſelf, therefore it was 
adjudged a contingent remainder in her ſon; 
and the heir at law, having a reverſion in fee 
in him by deſcent, it was held, that the re- 
mainder was deſtroyed by his conveying the 
reverſion to the particular eſtate of the mother, 
before the ſon was born. 


S0 


Walter v. 


| Drew. Com. 


Rep. 372. 
infra. 


. Wealthy v. 
- Bofville. 


Rep. K. B. 
Temp. 
Hardw. 258. 
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So where a teſtator, in caſe his eldeſt ſon 
died without iſſue of his body, gave the lands 


to his youngeſt ſon and his heirs; it was held 


that the eldeſt fon took an eftate-tail by impli- 
cation, and the deviſe to the younger ſon was a 
remainder ; for that words ſhould not be con- 


ſtrued to give an eſtate by way of executory 


deviſe, but where the deviſee cannot take any 
other way. 


And again, where a teſtator having charged 
certain legacies upon his lands, deviſed, that 
in caſe his ſon-T. ſhould happen to die before 
he married, or being married ſhould have no 
children lawfully begotten, then his lands 
ſhould remain and deſcend equally to his 


daughters and their heirs, paying, Sc. except 


ſuch jointures as his ſon ſhould happen to 


make upon his wife not exceeding, &c. and 


in caſe both his daughters ſhould die withont - 
being married, or being married ſhould have 
no children of their reſpective marriages, then 


he willed that all his eſtate ſhould deſcend to 


his nephew J. M. and at the end of the will he 
gave and deviſed to his ſon T. all his eftate real 
and perſonal not already diſpoſed of by his will. 
After the teſtator's death, his ſon T. entered 
and ſuffered a recovery to the uſe of himſelf 
and his heirs, and died without iſſue ; upon 
which his fiſters entered and ſuifered a recove- 


ry, 
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' 0. 
ry, ang died without iſſue, upon bee the heir 
of J. M. entered. 


. The queſtion was, whether the deviſe to J. 
M. was a remainder depending on a particular 
preceding eſtate in the fon and daughters, or 
whether it was an executory deviſe ? And it 
was contended that if the ſon took any eſtate 


by the will, it muſt be an eſtate · tail; but that 


this could not be for want of expreſs words, 
and that here was no neceſſary implication. 

But Lord Hardwicke was of opinion, that there 
were two rules which went a great way in de- 
termining the caſe ; frf, that it is immaterial 
which words come firſt or laſt, for the con- 
ſtruction muſt be made upon the whole will; 
ſecondly, that no limitation ſhall be conſtrued 
to be an executory deviſe, if it may be a re- 
mainder. That here in the ſubſequent part of 
the will was an expreſs deviſe of all the reſi- 
due, ſo that take the two clauſes together, here 
ſeemed to be an expreſs deviſe to the ſon, and 
it was given by the word eſtate, which was ſuf- 
ficient to carry the fee; ſo that it amounted to 
a deviſe to the fon and his heirs, and if he died 
without iſſue, remainder, Sc. and that was no- 
thing but an eſtate-tail ; but if that were not 
ſa clear, yet as to the daughters, he thought no 
objection could be raiſed; for there was a de- 


viſe to them, and if they died without chil- 
| dren, 


And vide 
ſupra, p. 295. 
297. 
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dren, Qc. ſo that their recoveries at leaſt were 
ſufficient to bar the nephew's remainder, and 
judgment was given accordingly. 


But where a future intereſt without a pre- 
ecding eſtate, or a contingent intereſt unſup- 
ported by any preceding freehold, or any eſtate 
after a preceding veſted fee-ſimple, is limited 
by deviſe ; ſuch a limitation, as it cannot be 
good as a remainder, ſhall take effect as an 
executory deviſe, provided it falls within the 
limits which the law preſcribes, for the limita- 
tion of ſuch executory eſtates. As if one 
deviſe. to. the heir of J. S. after the death of 
J. S. it is good as an executory deviſe. 
So where A. deviſed lands to B. in fee, to com- 
mence and take effect ſix months after the 
teſtator's death, it was a good executory de- 
viſe. So where teſtator deviſed to truſtees 
for 500 years in truſt to pay an annuity to 7. 
his eldeſt fon for life, remainder to the eldeſt 
fon of T. (who had no fon at the teſtator's 
death), it was held good by way of executory 
deviſe. So where a teſtator deviſed to B. his 
fon and his heirs for ever, and if he died with- 
out iſſue living A. then to 4. to have thoſs 
Jands to him and his heirs for ever; it was ad- 


| judged, that B. took a veſted fee-ſimple, and 


that the limitation over to 4. was good as an 
bc deviſe to take effect on B. s dying 
without 


8983 


T 


— 


O's 
without iſſue in the life-time of A. In the firſt 
iwo of theſe caſes, we obſerve there was no pre- 


ceding eſtate; and in the third caſe no preced- 


ing freehold ; and in the laſt caſe a fee was li- 


mited after a preceding veſted fee. 


Executory deviſes are diſtinguiſhed into three 


kinds. The firſt fort is where the deviſor de- 


parts with his whole fee- ſimple; but upon ſome 
contingency qualifies that diſpoſition, and h- 


mits an eſtate on that contingency, of this the 


above cited caſe of Pells v. Brown is an in- 
ſtance, So where a teſtator deviſed lands to 
his wife for life, remainder to C. his ſecond ſon 
in fee, provided if D. his third ſon ſnould with- 
in three months after the wife's death pay 300 1. 
to C. his executors, Sc. then he deviſed the 
lands to D. and his heirs; this was an executo- 
ry deviſe to D. 


The ſecond ſort of executory deviſes is where 


the deviſor gives a future eſtate to ariſe either 


upon a contingency, or at a time certain; but 
does not depart with the fee at preſent, or limit 


any immediate freehold ; as a deviſe to the 
heir of F. S. when he ſhall have one.——So 
where one deviſed lands to FJ. S. for five years 


from Michaelmas then next enſuing, remainder 


to B. in fee, and died before Michaclmas; it 


was adjudged good as an executory devile to 


B ——= 


1 Salk, 229. 
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Palm. 132. 


1 Eq. Abr. 


188. and 


uide Thruft- 


out v. Denny, 
in fra. 


pl. 18. 
1 Roll. Abr. 
510. pl. 4. 


Brook Deviſe, 


p!. 13. 
Cro.Car. 346. 


8 Rep. 95. 
Math. Man- 
ning's caſe. 


10 Rep. 46. 


Lampei's 


Cale, 
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B.———So where one deviſed lands to his wife 
till his ſon ſhould come to his age of twenty-one 
years, and then that his ſon ſhould have the land 
to him and his heirs ; and if he ſhould die with- 
out iſſue before his ſaid age, then to his daugh- 
ter; this was a good executory deviſe to his 
daughter. 


The third ſort is, where a term for years, or 
any perſonal eſtate, is deviſed to one for life, 
with remainder over. Such a limitation was 
void at common law, and the whole property 
veſted in the perſon to whom it was limited for 
life. There was a diſtinction, indeed, taken 
between a deviſe (or rather bequeit) of the / 
of a perſonal thing, and of the thing elf ; thus 
where a deviſe was, that A. ſhould / ſuch a 
thing during his life, and afterwards that B. 
ſhould have it, the deviſe over was agreed to be 


good; but if the firſt deviſe had been of the 


thing itſelf to one for life, and after to another, 
then the deviſe over had been void. 


But the law is now ſettled, that ſuch limitati- 
ons over in a will, or by way of truſt, are good. 
As where a term of years was deviſed to B. af- 
ter the death of C. and that C. ſhould have it dur- 
ing his life, it was adjudged that this was a good 
executory deviſe to B. of as much of the term 
as ſhould remain unexpired at the death of C.— 
So where a leſſee for 500 years deviſed his term 


to his father for life, remainder to his ſiſter and 
| the 
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the heirs of her body, it was reſolved that this 
executory deviſe over to his ſiſter was good. 


So where A. deviſed his houſhold goods to 


| his wife for life, and after her death to his ſon, 


it was decreed a good deviſe over to his ſon. 
So a deviſe of 500 J. to the teſtator's daugh- 
ter, and if ſhe ſhould die under thirty years of 


1 P. W. 1. 
Hyde v. Per- 


rot. X 


2 Freem. 137. 


age, and unmarried, then to be divided be- 


tween three; ſhe died before the time, and it 
was reſolved that the Maney ſhould be divided 


accordingly. 


——— 


| * the Effect of exetutorn -Deviſes, and 


their Timits, 


Hape 88 the diſtinction between 


the limitation of a contingent remainder, and 


of an executory deviſe, and given ſome in- 
ſtances of the ſeveral ſorts of executory deviſes; 
I ſhall proceed to treat more particularly of the 
eſſential difference between the natures of thoſe 
two eſtates; and to conſider the bounds or 
reſtrictions, within which the law confines the 
limitations of ſuch deviſes. 


A contingent remainder (we have ſeen) may 
be limited in conveyances at common law; it 
relates only to lands, tenements, and heredita- 
19 185 ments 


Cro.,j: 5 
Pells v. 
Brown. 


$90. 
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ments real or mixed; ; it requires a freehold to 
precede and ſupport it, and muſt veſt at fur- 


theſt at the inſtant the E eſtate deter- 


mines. 


An executory deviſe is admitted only in laſt 


wills and teſtaments; it reſpects perſonal eſtates 
as well as real; it requires no preceding eſtate 


to ſupport it, and if there be any preceding 
eſtate, it is not neceſſary that the executory 
deviſe ſhould veſt when ſuch preceding eſtate 
determines. - But theſe are diſtinctions in the 
modes of their creation, rather than in the na- 
tures of the eſtates when created. 


The great and eſſential difference between 
the nature of a contingent remainder, and-that 
of an executory deviſe, (and that indeed which 
renders it material to diſtinguiſh the one from 
the other in their creation), conſiſts in this: 
That the firſt may be barred and deftroyed, or 
prevented from taking effect, by ſeveral differ- 
ent means, as I have already ſhewn : whereas, 
it is a rule, that an executory deviſe cannot be 
prevented or deſtroyed, by any alteration what- 
ſoever in the eſtate, out of which, or after which 
it is limited. 


Thus where a man deviſed lands to his ſon 
T. and his heirs, and if T. ſhould die without 
iſſue, 


- 


L 399 ) 


iſſue, living . his brother, then W. ſhould 
have thoſe lands to him and his heirs; it was 
adjudged that 7. took a fee, and that the limi- 


tation to V. was a good executory deviſe to 


take effect on the contingency of 7. 's dying in 


the life-time of W. without iſſue; and that the 


recovery of T, did not bar this executory inte- 
reſt to J. But it is (aid in that caſe, if the per- 
ſon to whom the executory deviſe is limited, 
come in as vouchee, in a common recovery, 
that his poſſibility is thereby given up, and his 
heir barred. 


But here we are to attend to the diſtinction, 
between the firſt limitation being in fee, and its 
being only in tai; in the firſt caſe we have 
ſeen the limitation,over upon a dying without 


iſſue living A. was good as an executory deviſe z - 


for the whole fee being firſt limited to a perſon 
in eſſe, there was no conſidering the ſubſequent 
limitation as a remainder. But if the firſt limi- 
tation had been in tail only, then the ſubſequent 


deviſe might have been conſidered as a contin- 


gent remainder depending on that eſtate- tail; 

and as limited to take effect, only in caſe that 
eſtate· tail determined in the life of A.; that is, 
in caſe the firſt deviſee in tail died without iſſue 
in A' life-time. 


X 2 Thus, 


And vide in- 
fra the diſ- 
tinction be- 
tween 
Brownſword 
v. Edwards, 
and Collinſon 
. Wright, 


1 & }Þ 


e Thus, where a teſtator having three ſons J. 
14 63 T. and W. deviſed lands to J. and the heirs of 
| his body in fee, after the death of A. the teſta- 
tor's wife, and if J. died living A. that W. 
ſhould be his heir ; and he deviſed other lands 
to his other ſons and the heirs of their bodies re- 
ſpectively, and if all his ſons ſhould die without 
| heirs of their bodies, then over, Ec. the court 
conceived that upon the whole contents of the 
will, the conſtruction ought to be, if J. died 
without iſſue, living A. then W. ſhould have 
it; and that it ſhould not abridge the former 
expreſs limitation, nor ſhould W. have the 
lands whilft J. had heirs of his body. So that 
here we obſerve, that the deviſe over to W. 
which was limited upon an event collateral to 
and independent of the determination of the 
preceding eſtate-tail, was not conſidered as 
enuring in defeaſance or abridgment of it; but 
as ſerving to introduce, upon that event, a 
proper remainder expectant upon, and to await 
the regular determination of the preceding 
eſtate- tail. 


By the rule above-mentioned it ſeems, that/ 
where there is an intereſt deviſed to one for life 
Sc. out of a term, and then an executory devife 
over of the term to another; any ſubſequent 
union of the freehold and inheritance with the 
intereſt ſo given to the firſt deviſee, or a feoff- 
ment or other act of forfeiture by ſuch firſt 

deviſee, 


1 309 ] 


deviſee, will not extinguiſh or defiroy the exe- 
cutory deviſe over. 


As where W. poſſeſſed of a houſe for a term 
of years, deviſed the profits thereof to F. dur- 
ing the time ſhe ſhould continue ſole, and then 
deviſed the term to R. and died. F. entered 
by aſſent of the executor, and afterwards pur- 
chaſed the fee. It was reſolved, that although 
the whole term was in J. quouſque, &c. ſo that 
by the purchaſe of the fee-fimple her intereſt 
became extinct, yet the ſame did not defeat the 
executory deviſe to R. but that after the mar- 
riage of J. and not before, he might enter, 
And fo in another cale, it was agreed by the 
whole court, that if lands be deviſed for twent y- 
one years to A. and if he die within the years, 
that B. ſhall have the reſidue of the years; no 
act of A. can prejudice the remainder in B. 


And where a teſtator poſſeſſed of a term in 
lands, deviſed the profits thereof to his wife for 
eighteen years, and then that his ſon E. ſhould 
have the lands for his life, and after his death 
that his eldeſt iſſue-male ſhould have the profits, 
Fc. after the eighteen years expired E. enter- 
ed, had iſſue a ſon R. and then made a feoft- 
ment of the lands; whereupon the reverſioner 


in fee entered for the forfeiture ; and upon the 


queſtion, whether the feoffinent and entry for 
the 


Hammington 


© Rudyard, 


cited in Lam- 
pet's caſe, 
10 Rep 52. 


Vide Lee . 
Lee. | 
Moor 269. 


Cotton v, 
Heath. 
Pollex. 26, 


T4» £2. 
the forfeiture had deſtroyed the executory de- 


vie to R.? It was decreed that they did 


not. | 


But, however, in regard to lands of inherit- 


| ance, we are to obſerve, that where there is an 


eſtate- tail firſt limited, and then a conditional 


_ limitation is made upon that eſtate, a recovery 


ſuffered by tenant in tail before the condition 


happens, will bar the eſtate depending on that 


Page v. Hay- 


ward. 
2 Salk. 570. 
Pigg. Com. 


Rec. 176. 


ena limitation. 


Thus in the caſe of Page v. Hayward, where 
the teſtator deviſed to A. and the heirs- male of 
her body, upon condition and provided ſhe-in- 
termarried and had iſſue-male by one ſurnamed 


Searl, and in default of both conditions, he 


deviſed to E. in the ſame manner, Sc. A. 


married one whoſe ſurname was Cliff, and with 
him levied a fine and ſuffered a recovery of the 


lands, in which ſhe and her huſband (with ano- 
ther party not material to the preſent point) 
were vouched. 1ſt, It was adjudged by the 
whole court, that the eſtate deviſed to A. was 
a good eſtate in ſpecial tail, that is, to her and 


| the heirs-male of her body begotten by a Searl. 


2dly, That the words pon condition, &c. 
though expreſs words of condition ſhould be . 
taken to be a limitation; and ſo the ſenſe was, 
that if ſhe had no iſſue by a Seart, upon her 

| death 
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death without ſuch iſſue, the eſtate ſhould re- 


main over. gdly, That her eſtate did not ceaſe 


by marrying one that was not a Seari, becauſe 
ſhe might ſurvive her huſband and afterwards 
marry a Searl. 4thly, (and which is the point 
material in this place) that if the eſtate had 


been to A. and the heirs of her body by a 
Sear begotten, PROVIDER D and upon co: 


TION, if ſhe'marry any but a Sear), that then 


it ſhall remain and be to J. S. and his heirs; a a 


common recovery, ſuffered before marriage, 
would bar the eſtate-tail and remainders; 


and her ſubſequent marriage with another 


would not have avoided the recovery. 


So where lands were deviſed to ſeveral per- 


Gulliver v. 


ſons ſucceſſively in tail, and a clauſe was inſert- Sbuckburgh 


ed by the teſtator to the effect following, viz. 1 


„Provided always, and this deviſe is expreſsly 


upon this condition, that whenever it ſhall 


D 


by. 
4 Burr. 1929. 


happen that the ſaid eſtates ſhall deſcend or - 


** come to any of the perſons herein before 
* named, that he or they ,do or ſhall then 
change their ſurname, and take upon them 
and their heirs the ſurname of W. only, and 
not otherwiſe.” But there was no deviſe 
over upon breach of the proviſo. 


A. the firſt tenant in tail, two years after 
his coming to the poſleſſion of the eſtates, 
ſuffered a common recovery, in which he was 

vouched ; 
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vouched ; but he never took upon him the ſur- 
name of V. The perſon next in'remainder 
entered for breach of the proviſo in A.'s not 
having changed his name. And it was con- 
tended-in ſupport of his title, that the proviſo 
was a conditional limitation and not a condition, 
(for in the latter caſe none but the heir at law 
could have title) that the taking the ſurname 
of V. ought to have been complied with im- 
mediately; that by the neglect of it, A's eſtate 
ceaſed by virtue of the conditional limita- 
tion, and- before the recovery was ſuffered 
by him; conſequently, the title of entry of 
the next in remainder commenced before the 
recovery, and A. was not tenant in tail when 
he ſuffered it; and that this circumſtance 
diſtinguiſhed it from the caſe of Page v. Hay- 
ward; for there the condition was not broken 
before the recovery was ſuffered, but here it 
was. 5 


However, the court held that this was not a 
conditional limitation, for it was not expreſsly 
ſo, the eſtate not being made to ceaſe or go 
over upon it; and it was not neceſſary to effec- 
tuate the teſtator's intention, that ſuch a limi- 
tation ſnould be implied: ſo far from it, that 
it would totally ſtrip the iſſue of the tenant in 
tail, who neglected to change his name; 
which could never be the teſtator's intention. 

That 
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That it could not be a condition precedent, as 
it could not be complied with immediately, 
many previous acts being neceſſary for that 
purpoſe ; and às a condition ſubſequent it was 
nugatory, becauſe tenant in tail might imme- 
diately ſuffer a common recovery and bar the 
eſtate ; and therefore Judge Yares thought it 


could only operate as a recommendation or defire. 


But however, the whole court agreed, that if 
it were conſidered as a condition, it was col- 
lateral and ſubſequent, and would be n 
by the recovery. 


In the above caſe one was cited, where upon 
a deviſe to a younger ſon and the heirs of: his 
body, upon condition that neither he nor any 
of the heirs of his body ſhould alien or di- 
continue the lands; it was held to be a 


condition, and a fine levied by him with pro- 


clamations was held ſuch a breach of the con- 
dition, as to intitle the heir of the teſtator to 
enter. Upon which I ſhall only obſerve, that 
this cale was in 38 Eliz. antecedent to the 
caſes of Sunday and Mary Portington above 
cited, and before the diſtinction between a fine 
at common law, and one by the ſtatute, in re- 
ſpect to the firſt being capable of being re- 
ſtrained by a condition annexed to an eſtate- 
tail and the latter not, appears to have been 
taken, 


Here 


Vide Rudhall 
. Milward, 
Savil 76. 


Vide ſupra, 
p. 183, 184. 


Vide 1 Mod, 
111. and 
Pigg. Com. 
Rec. 136. 


Vide ſupra, 
F207 * 
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Here we are to obſerve, that a common 
recovery, by tenant in tail, bars all collateral 
condition ſubſequent and limitations; as if a 
gift be to one in tail\determinable on his non- 


payment of 100 J. remainder to B. in tail; 
firſt tenant in tail, before the day of payment, 


ſuffers a common recovery, and after fails in 


payment of the money; yet, becauſe he was 
tenant in tail when he ſuffered the recovery, all 
is barred. So if tenant in tail be with a limi- 
tation ſo long as ſuch a tree ſhall ſtand, a com- 
mon recovery will bar that limitation. 


But a common recovery has this operation 
only, when ſuffered by tenant in tail. For 
we have ſeen that a recovery by tenant in fee 
will not bar an executory eſtate, conditional li- 
mitation, or collateral condition, as was decided 
in the above cited caſe of Pells v. Brown. 


T his privilege of executory deviſes, which 
exempts them from being barred or deſtroyed, 
is the foundation of an invariable rule with 
reſpe&t to the contingency upon which an 
eſtate of this ſort is permitted to take effect; 


' which is, that ſuch contingency muſt happen 


within a ſhort ſpace of time; ſuch as a life in 
being or ſome. few years after; otherwiſe it 
would be in a teſtator's power to limit an 
eltate unalienable for generations to come; a 
power which the law very wiſely denies to 


every man, as the exertion of it would tend 


to 
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to render property in great meaſure uſeleſs to 
the general purpoſes and calls of a commercial 
ſociety. For every executory deviſe,” ſo far 
as it goes, creates a perpetuity ; that is, an 


eſtate unalienable till the contingency be _ 
mined one way or another. 


Upon this principle, although a deviſe to 
A. and his heirs, and if he die without an heir, 
that B. ſhall have it, is not good; becauſe 
of the remoteneſs of ſuch contingency, which 
may not happen for ſeveral generations; yet 


1 Eq. Abr. 


186. pl. 1. 


a deviſe to A. and his heirs, and if J. S. die, Vide ; Chan 
living A., that B. ſhall have it, is good; for Ca. 19. 


this is a contingency confined to the — of 


a life in being. 


So where a man deviſed land to A. and 
his heirs, provided that if he ſhould die wit in 
age, that then the land ſhould remain to B. 
and his heirs; it was a good executory de- 
viſe. 


Palm. 1 36. 


I muſt obſerve here, that in reſpect to 


eſtates of freehold, by the me of veſting, I 
mean the time of veſting of the freehold ; for 
although land ſhould be limited for a term of 
200 years or upwards, with remainder to an 
unborn ſon of a perſon then living, this exe- 
cutory deviſe to ſuch unborn ſon would be 
good; becauſe the velling of the freehold is 
con- 


L 
confined to the period of a life then in being; 
for upon the birth of ſuch ſon, the freehold 
will veſt in him, or upon the death of ſuch 
perſon without any ſon, it muſt veſt ſome where 
elſe, (only ſubject in either caſe to the preced- 
ing term.) 


ͤ—m— — — ——ů — . ——— * — 


„ p. W. 28, As where A. deviſed his lands to truſtees for 
Gore v. Gore. 500 years upon truſts, and after the determina- 
tion of that term to the firſt ſon Sc. of B. 
(who had no ſon born at the teſtator's death) 
this executory deviſe to the unborn ſon of B. 
was held good; becaule it was clear the free- 
hold muſt veſt, either on the birth of ſuch ſon, 
or on B.'s death without having had any ſon. 


* 


Prec. Chance, If one deviſe all his lands after the death of 
: N his executors to A. and his heirs for ever, but 
| if A. ſhould die leaving no ſon, then to B. this 
is a good executory deviſe to B. becauſe the 
contingency is confined to the period of a life 
in being. 


————— — —_— — — —— — * m— ů— ths as * ———— — — —tͤ— —— — — — 
” 
* 


In all the ſoregoing inſtances, we may ob- 
ferve, the contingency was confined to the 
compals of a life in being; and it is juſt the 
fame thing if the executory deviſe be limited 
to take effect within the compaſs of ſeveral 
lives in being, for whatever may be the num- 
ber of ſuch lives, the whole period can amount 

| | 5 to 


— — — — — Ang ——V— —ͤ—t — — 
— N 8 
” 


F 
to no more than the life of the ſurvivor of Vide 1 Salk. 


them. | | . 


So likewiſe an executory limitation to veſt 

within a ſhort time after the period of a life 

in being, is good. As where lands were li- 
mited to A. for life, then to his wife for life, 

remainder to truſtees and their heirs during 

the lives of A. and his wife, to preſerve con- 

tingent remainders; remainder to the firſt 

and other ſons of that marriage ſucceſſively in Land © Cavs 
tail-male, remainder to the right heirs of A.; rew. _ 
with a proviſo, that if the heirs of the wife oy 5 Prec. 
ſhould within twelve months after the death Parl. Caf. 
of the ſurvivor of the huſband and wife, pay 137 fupra, 
4000 J. to the heirs or aſſigns of the huſband, F. 99 
that then the fee ſhould remain to the heirs of 

the wife: the Houſe of Lords held this ex- 

ecutory limitation to the heirs of the wife to be 

good. | Y 

So where a teſtator deviſed to his wife for 10 Mod. 419. 

life, remainder to C. his ſecond ſon in fee, pro- . Fog 
vided if D. his third ſon ſhould within three $17,00e 12 
months after his wife's death, pay 500 J. o b 

C. his executors, Sc. then he deviſed the 

ſame lands to D. and his heirs, and it was ad- 


judged a good executory deviſe to D. 


The 


> C— — 
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Taylor v. 


| L 318 ; 
The limitations in the two laſt cited caſes 
were confined to veſt within a certain num- 


| ber of months, after the end of a life in being. 


2 Mod. 289. 
1 Eg. Abr. 
188. c. 1. 


Biddal. 
Freem. 243. 


* Vid. 3 Rep. 
19 Boraſton's 
caſe. Palm. 
132. 1 Bur- 
row 233, and 
infra. 


_ Goodtitle v. 


Whitby. 


But theſe are not the utmoſt limits allowed 
for executory deviſes, for the courts have gone 
fo far as to admit of executory deviles, limited, 


to veſt within the compaſs of twenty-one years, 
after the Pg of a life in being. 


This was ademined 1 in the caſe of 7. "I V. 
Biddal, where a man having only one ſiſter and 


heir, who had iſſue A. and afterwards mar- 


ried B., by whom ſhe had iſſue C. and D., 
deviſed lands io his fiſter until C. ſhould at- 

tain twenty-one, and after C. ſhould have at- 
tained that. age, to C. and his heirs; and if 
C. ſbould die before twenty-one, then to the heirs 
of the body of B. and their heirs, as they 
ſhould attain their reſpective ages of twenty- 
one. Teſtator died, C. died before twenty- 


one, living B., afterwards B. died; D. (either 


as heir of C. in whom it ſeems the fee was 
veſted®) or as heir of the body of B. being of 
age after the death of B. took the eſtate by 
way of executory deviſe. Here we ſee the 
heir of the body of B. could not take till af- 
ter the death of B. for nemo eſt heres viventis. 
and ſince that heir of the body of B. who 
ſhould attain twenty-one, might not have been 
born before his father's death, and the eſtate 

could 
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could not velt in him till the age of twenty- 


one, it is evident the eſtate might poſſibly not 


have veſted under that limitation till twenty- 
one years after the phe or a life then | in 
being. | | | 


Again, al the teſtator Fra dds to 
his grandſon V. and his heirs, and if W. 


ſhould die under age, then to his grandſon T. 


and if T. ſhould die under age, then to ſuch 
other ſon of the body of his daughter M. S. 
by his ſon-in-law T. S. as ſhould happen to 
attain his age of twenty-one years, remainder 
over. Teſtator died leaving two grandſons 
VV. and T. who both died under age, after- 
wards another ſon A. of the body of N. S. 
by T. S. was born, and it was decreed a good 
executory deviſe to this after- born ſon A. if he 
ſhould attain the age of twenty-one years. 


This cafe was decided, it ſeems, upon the au- 


_ thority of the deciſion in the above cited caſe 
of Taylor v. Biddal; it is a very leading caſe, 

involving other points than what ariſe out 
of the above ſtate of it: for which I ſhall 
have occaſion to ſtate it more at large in a 
- ſubſequent part of this eſſay, where the ground 
of the deciſion will appear. 


In the preceding caſe, the limitation was 


not confined to veſt in the life-time of M. S. 


or 


Caf. Temp. 
Talb. 228. 


Stephens v. 


Stephens. 


Vide fame 
caſe inſra. 


Madox v. 
Staines. 


2 P. W. 421. 


Maſſenburgh 
. Aſh. 


257, 304. 
and infra. 
And vide in- 
tra Green v. 


Ekins, 
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or T. S. for they might both die leaving a ſon 


quite an infant; but it was confined to veſt at 


the infant's age of twenty -one; wich muſt 
neceſlarily happen within twenty-one years 


after the death of its mother M. 8. S. who was 


then in e 4. 

It is the ſame in regard to perſolial eſtate. 
For where the teſtator bequeathed the reſidue 
of his perſonal eſtate to his niece A. for life, 
and after her death the intereſt to be applied 
for the maintenance of ſuch children as ſhe 
ſhould have, until the ſons attained twenty- 
one, and the daughters eighteen years of age, 
and at ſuch their ages to be paid their portions, 
and for want of ſuch iſſue, then to the children 
of S. The niece died without iſſue, and it was 
contended that the bequeſt over to the chil- 
dren of S. was too remote; for if the words 

for want of ſuch iſſue ſhould ſignify for want of 
ſuch children of A. as ſhould attain the ſaid 
ages, yet it would exceed the rule which had 
confined theſe ſort of bequeſts (eſpecially of 


* 
FS „ 


mere perſonal eſtates) to lives in being. But 


Lord Chancellor King held it to be a good 
executory deviſe, and cited the cafe of Maſſen- 
burgh v. Aſb, where the like executory deviſe 
of a term for years was held good. 

So where money in the orphan's fund and 
bank flock was limited by the teſtator in truſt 


1 gar 7 


for fach of his brother's children then unborn 
as ſhould attain, their ages of &wenty-ones i it 
was adjudged a good executory deviſe. 


More inſtances of the eſtabliſned limits of 
executory deviſes, will be given in the ſequel 
of this eſſay, in the caſe of the Duke of Nor- 


Folk and other caſes relating to the limitations 


Caf. Temp. 


alb. 245- 
Sabbarton w. 


Sabbarton. 


of terms and perſonal eſtates in tail, Sc. only 


J ſhall obſerve in this place, that the law ap- 


pears to be now ſettled, that an executory 


deviſe either of a real or perſonal eſtate, which 
- muſt, in the nature of the limitation, veſt 
within twenty-one years after the period of a 
life in being, is good ; and this appears to be 


the longeſt period yet allowed for the veſting 
of ſuch eſtates. 


And here we may alſo remark, that the ground 
upon which the proviſo in the caſe of Lloyd 
v. Carew, above cited, was admitted to take 
effect, affords us an FOB that future and 
ſhifting uſes and other ſpringing and execu- 
tory intereſts, which are not remainders, are to 


be conſidered as ſubject io the ſame limits and 


reſtrictions as executory deviſes. 


— 


Vide ſupra, 
199.317. 
14 v. Ca 
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3 Leon 111. 


eins, and if A. die without heir then to B., 


2 — 617. 
ilbury v. 
Barbut. 


Moor v. 
Parker. Ld. 
Raym. 37. 
4 Mod. 316. 
dkinner 558, 
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of Heirs or Aue. 


WIREVEI an executory deviſe is limited 
to take effect, after a dying without heirs or 
without iſſue, ſi it) ject to no other reſtrickion, 
the limitation is void; for the policy of our 


law will not ſuffer property to be tied up, and 
rendered. unalienable in expectation We ſuch 


remote contingencies. 
As where lands are deviſed to 4. and his 


this limitation to B. is abſolutely void. —So 


where A. deviſed to J. B. and his heirs for 


ever, and if F. B. ſhould die without 'any 
heir, then he deviſed the eſtate to C.; this 


hmitation to C, was held void, becauſe too te- 
mote. 8 


Again, where 4. kavith upon the Ange 
of his ſon B. ſettled lands e B. for lite, 
remainder to the ſons of that marriage ſucceſ- 
ſively in tail · male, reverſion to A. in fee. A. 
afterwards reciting the ſettlement, deviſed to 
the ſons of B. Cc. according to the ſettle- 
ment, and if B. ſhould die without iſſue, he 
charged the land with 4000 J. and gave B. a 


Power * making : a jointure upon any ſecond 


wife, 


anne 3 


wife, and then deviſed to the. iſſues of 2. by 


any other wife in tall· male, and in caſe of failure 
of ifſue-male of B. he deviſed the lands to his 


own grand children by his daughter P. in fee. 
After A.s death, B. ſuffered a common reco- 
very, and died without any iſſue- male. The 


queſtipn was, whether tlioſe claiming under 


' the recovery, or the grandchildren of the teſ- 
tator, had the better title. 


Now it is obvious this queſtion depended 
on two points; firſt, whether B. took an eſtate- 
tail by the will? Secondly, if he did not, 


then whether the limitation over to the grand- 


children after failure of iſſue of B. was good? 
As to the fitſt point, the court agreed that it 
was impoſſible to make it an eſtate- tail in B. 
for nothing was given him by the deviſe; and 
that here being two feveral diſtindt convey- 
ances, the ſettlement and the will, the deviſe 
to the iſſue, Sc. in the will could not be tack- 
ed to the eſtate for life given to B. by the 
ſettlement, and therefore he had only the eſtate 
given him by the ſettlement. And though it 
was contended that he took an eftate tail 
implication by the. words in caſe of failure 0 


Iſue.- male of B. yet this was denied, as no par- | 


ticular eſtate was given him by the will as a 
ground for implication to work upon; and fo 
he took nothing by the will. As to the ſecond 
point, that again muſt have depended on the 
Tv validity 


Vide ſupta, _ 
p. 55. 
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Of this vide 
infra the 
Ooſorvations 
on the Caſe of 
Goodman v. 


- Govdright. 


Vide infra. 
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validity of the limitation to the iſſue- male of 


B. by any ſecond wife; for if that were good, 
then the ſubſequent limitation to the grand- 
children might alſo be good, as being to take 


effect either upon the death of B. if he died 


without having any iſſue- male by a ſecond 
wife, or if he ſhould have any, then as a re- 
mainder depending upon the eſtate- tail given 
to ſuch iſſue. Now this limitation to the iſſue- 
male by any ſecond wife, we are to obſerve, 
might be conſidered as a deviſe of the 
teſtator's reverſion expectant on the failure 
of iſſue- male of B. by his firſt wife; for 
ſuch iſſue - male took eſtates in tail male under 
the ſettlement, and the reverſion expectant 


thereon was limited to the teſtator by that 


ſettlement: and ſubſiſting veſted reverſions 
or remainders, though they wait for a future 
poſſeſſion, are preſent fixed intereſts, and capa- 
ble of being diſpoſed of and deviſed as ſuch. 


; But here the deviſe of this reverſion to the 
iſſue- male of B. by another wife, could not be 


a preſent diſpoſition, becauſe it was to per- 


ſons not yet in eſſe. And Holt Ch. J. ſeemed 
to queſtion whether this immediate deviſe was 
good to ſuch iſſue not being in efſe. He ſaid, 


| a deviſe to an infant in ventre ſa mere is good 


as a future deviſe, but not if it be devifed 
in preſent! ; and that here, if this was a void 
deviſe, the deviſe over to the grandchildren 

| muſt 
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muſt be void alſo; for it could not be good as 
a contingent remainder, becauſe there was no 
particular eſtate to ſupport it, And that as 


an executory deviſe it muſt be void, becauſe 


it was to take effect upon the death of B. 
without iſſue-male. However, I don't find 
any deciſive opinion delivered reſpecting the 
validity of this limitation to the iſſue- male of 
B. by a ſecond wife. For in Lord Raymond 


and in Skinner the caſe adjournatur, and in 


Mod. it is ſaid, judgment was given, that it 


Vide ſupra. 


was not an eſtate tail; ſo that no reſolution at 


all appears upon the ſecond point. 


So where A. having the reverſion in fee of 
lands, (which upon the marriage of his ſon B. 
he had ſettled on himſelf for life, remainder to 
B. for 99 years, if he ſhould ſo long live, 
remainder to truſtees and their heirs during 
the life of B. remainder to the firſt and other 
ſons of B. ſucceſſively in tail-male, remainder 
to the heirs-male of the body of B. reverſton 
to A.in fee,) deviſcd all the lands mentioned 
or contained in that ſettlement, on failure of 
iſſue of the body of B., and for want of heirs male 
of lis own body, to his daughter F. and the 
heirs of her body; and it was adjudged by the 
Houſe of Lords, that this will did not give an 


Caſ. Temp. 
Talb 262 
Lady Laneſ- 


borough v. 
Fox. 


eſtate · tail by implication to B., and therefore 


the deviſe to F. was executory and void, as 


being on too remote a contingeney. 


1 
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For we are to obſerve in this caſe, that the 
limitation to the daughter was future, to ariſe 
after the failure of iſſue of the body of B. 
and of heirs - male of the body of 4. Now, 
there was no ſubſiſting eſtate extending 
to the iſſue of the body of B. (generally) 
the ſettlement being confined to his firſt 
and other /ons and their iſſue male; nor in- 
deed was there any eſtate tail in A. himſelf, to 
extend to the- heirs-male of his own body, 
therefore the eſtate deviſed by A. could not 
be conſidered as the deviſe of a reverſion 
depending or expectan; on ſuch preceding 
Eſtates. | 


And though it ſhould be granted, that as 
A. had but one ſon, and there was a limitation 
by the ſettlement to the firſt and other ſons 
of ſuch ſon in tail. male, the deviſe for want 
of heirs-male of his (A.'s own body, might 
have been conſtrued as a deviſe of the rever- 
ſion expectant on the failure of ſons of his 
ſaid fon and heirs-male of their bodies; yet 
as there was no pre-exiſting eſtate extending 
to iſſue-female of the body of B., it was im- 
poſſible to conſider the deviſe on failure of 
iſſue (generally) of the body of B. as the de- 
viſe of a reverſion expectant on failure of ſuch 
iſſue; there being no preceding eſtate extend- 
ing to that period; conſequently, unleſs ſuch a 
preceding eſtate was raiſed by implication, 

which 
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which we ſee was not admitted, the deviſe to 


F. was not the deviſe of a reverſion, but was 


an executory limitation unfupported by any 


preceding eſtate; and being not to take effect 


till after a general failure of a was there- | 


fore too remote. 


But if in this caſe B. had by the ſettlement 


been tenant in tail general, the remainder to 
A. in tail male, with reverſion to him in fee, 


then I apprehend the above devife to his 


daughter F. would have been a good imme- 


diate deviſe of, or rather out of, his own 


reverſion in fee. For a grant of the rever- 

fion when it ſhall happen after the death 
of tenant for life, it ſeems, is conſtrued a good 
grant of the preſent reverſion, notwithſtand- 
ing the words ſeem to be otherwiſe, and ſound 
futurely. Soin a caſe above cited, where A. 
made a feoffment to the uſe of himſelf for 
life, and after the death of 4. and M. his wife, 
to the uſe of B. &c.; it appearing that M. 
by a former deed had an eſtate for life ; Hale 
Ch. J. held that the mentioning the death of 
M. was only expreſſing ans B. ſhould be 
intitled to the poſſeſſion, 


And the court agreed in the caſe of Badger 

v. Loyd, that if a man ſeiſed in fee deviſe his 
lands to A. if J. S. a ſtranger die without iſſue, 
lat ibis is an executory deviſe; becauſe there 
is 


Vide 1 Saund. 
145, 6, 
Wade v. 
Beale. 
2 Mod. Eatr. 
234 and 
caſes there 
_ 
10 Rep. 107. 
ny "IR 4 
ide ſupra, 
P. 229. 
Weale and 
Lower. 


1 Salk. 232. 
1 Ld. Raym. 
523. in the 

cale of Bad- 
ger v. Loyd, 
And vide 


3 Atk. 449. 


. c eu 7 ABA trot —— RIA. AD Seca 
w » A % * Y 


L. 7 


is no particular eſtate to ſupport it; and there 
fore it is void as being too remote; but that 
if a man ſeiſed of ihe reverſion after an eſtate- 

tail, deviſe the lands to another after failure 
of iſſue of tenant in tail, it is an immediate de- 
viſe of the reverſion expectant on the eſtate- 


tail, and therefore good. So in the preced- 


ing caſe of Laneſborough v. Fox, as there 
was no eſtate-tail in B. or in A. the deviſe of 
lands upon failure of iſue of the one, and of 
heirs-male of the body of the other, was a de- 
viſe of a future intereſt not dependent on any 
preceding eſtate, whereas if B. had been te- 


nant in tail, with remainder to A. in tail male, 


then would ſuch a deviſe have been no more 


| than the deviſe of a preſent intereſt, expectant 


on thoſe eſtates-tail, capable of being barred, 
and therefore good. 


We have ſeen that in the caſe of Laneſbo- 
rough v. Fox, the words on failure of iſſue of 
the body of B. were not held ſufficient to raiſe 
him an eſtate-tail in remainder by implication, 
he taking no expreſs or particular eſtate at all 


by the will; which reſolution perfectly agreed 


with the doCtrine in the above cited caſe of 
Moor v. Parker. And it does not appear by 
the report, that any idea at all was entertained 
in the caſe of Laneſborough v. Fox, that theſe 
words on failure of iſſue of the body of B. could, 


by implication raiſe eftates-tail in remainder to 


the 
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the iſſue of the body of B. as purchaſers, ſo . 


as to ſupport the ſubſequent limitation to F.; 


and indeed ſuch a conſtruction was denied by | 


the opinion of the Judges when they faid, 


„That F. took no eſtate whatſoever, but that 
« the deviſe to her was abſolutely void in its 
<« creation, as being on too remote a contin- 
« gency ;” for had ſuch an implication been 
admitted, it might have given effect to the 
deviſe to F. However, in a later caſe in 
Chancery, we find that an implication of a na- 


ture not very different from this, was contend- 


ed for, and endeavoured to be ſupported; and 


was even expreſsly admitted by the Judges of 


the King's- Bench, in their certificate upon a 
caſe ſtated for their opinion; though the Lord 


Chancellor did not ſeem to approve of or adopt 


it, but appeared to found his deciſion on ano- 
ther ground. 


The caſe I am now alluding to, was that of 


Jones v. Morgan, where A. upon his intermar- 
riage with B. had ſettled certain land, Sc. in 
the counties of M. and G. upon himſelf for 
life, remainder ta truſtees to ſupport contin- 
gent remainders, remaihder (ſubject to a join- 
tyre rent-charge to his wife) to his firſt and 
other ſons by the ſaid B. ſucceſſively in tail- 
male, reverſion to himſelf in fee, (ſubject to 


In Chancery. 
1773. 
Jones v. Mor- 

gan. 


the ſeveral truſt terms uſually limited in ſetile- 


ments for ſecuring pin-money and railing por- 


tions 
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tions for younger childten and daughters) 


Aſterwards A. having two ſons of that mar- 


riage . and E. made his will, and after giv- 


Ing certain ſpecific things to his ſaid wife and 


two ſons, and making a diſpoſition of certain 


other lands in the ſaid counties which he had 


purchaſed ſince his marriage, proceeds in the 
words following, viz. * And forafmuch as it 


Lis my will, intent and meaning, that in caſe 


my ſaid two ſons now living, or any other 


* fon or ſons of mine lawfully begotten hereafter. 


% to be born, ſhould die without iſſue- male of 
* their bodies, or of the body of ſome or one 
* of them lawfully to be begotten, after their 
e refpective deceaſe without ifſue-male as 
* aforetaid, that then all and (ingular my meſ- 
* ſuages, lands, Sc. in the ſeveral counties of 
„N. and G. not herein before deviſed, ſhall 
ebe deviſed and ſetiled to and for the ſeveral 
«* utes, &c. herein after mentioned, Sc. - It is 
therefore my will, intent and meaning, that 
in caſe my taid ſons W. and E. or any other 
t ſon or ſons of mine hereafter to be born as 
« aforeſud, ſhall happen to die reſpectively 
without any iſſue male of their bodies, or of 
the body of ſome or one of them as aforeſaid, 
« and in ſuch caſe if it ſhall ſo happen, then 1 
give and deviſe the remainder of all and 
i fingular my meſſuages, lands, Cc. in the 
9 ſeveral counties of M. and G. and not herein 


„ and 
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„and hereby before deviſed, and the reverſion” 

% and reverſions, remainder and remainders of 
& the ſame premiſſes to my (ſaid) brother 7. for 
„ and during the term of his natural life, with. 
e out impeachment of waſte, but ſubject ne- 
vertheleſs to the ſeveral proviſoes and pay- 
ments mentioned and contained in my us: 
4 marriage-ſettlement, &c. 


And then the teſtator limits the ſame lands 
to truſtees during the life of 7. to preſerve 
contingent remainders, remainder to T. M. 
ſon of T. during his life, remainder to truſ- 
tees to ſupport contingent remainders, remain- 
der to the firſt and other ſons of 7. M. 
with divers remainders over; and he appointed 
his wife one of five guardians of ſuch of his 
(the teſtator's) children as ſhould be under age 
at the time of his death, and alſo one of the 
executors of his will. 

The teſtator died, leaving his ſaid wife B. 
and his ſaid two ſons and two daughters by 
her. And one of the queſtions upon this will 
was, Whether the ſaid reſiduary deviſe over to 
T. and his ſon, Sc. was not void, as being a 
future limitation not to take effect till after the 
failure of iſſue of perſons who took no preced- 
ing eſtate, namely, of all other ſons of A. by 
any future wife; for this limitation to T. Sc. 
was not expreſſed to take effect upon as” 

at 
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of iſſue-male of the teſtator's ſons by his then 


wife; in which caſe it would have been good, 


as an immediate deviſe of the reverſion ex- 
pectant on the eſtates in tail- male limited to 
ſuch ſons by the ſettlement; but the words 
were general and comprehenſive, extending, 
in point of expreſſion, as well to the future 
ſons of the teſtator by any after-taken wife as 
by his then wife; and if fo, this limitation 
could not be a deviſe of the reverſion imme- 
diately expectant on the eſtates ſuhſiſting or 


created by the ſettlement, but was a future 
deviſe without any preceding eſtate to ſupport 


it; and then as it could not take effect as a 
remainder, it could be conſidered only as an 
executory deviſe; in which light it muſt be 
void, for it was too remote, as being limited 
ta veſt on a general failure of iſſue. | 


In ſupport of the deviſe, it was contended, 
that the teſtator had not a future marriage in 
view, or any children not provided for by his 
ſettlement; that this appeared from his giv- 
ing fome ſpecific legacies to his wife, naming 
her one of his executors and one of the guar- 
dians of his children. Therefore the words 
or any other ſon or ſons, &c.' were to be under- 
food as confined to ſons by his then wife; 
and under that conſtruction, the limitation in 
queſtion would be good as an immediate de- 

vife 
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viſe of the reverſion, ſubject to the eſtates: Ere⸗ 
ated by the ſettlement. Or that if thoſe words 
did extend to children by a future marriage, 
ſtill the limitation in queſtion might be fup- 
ported, by raifing implied ue to JN 
children. | | 


-5Uplin a caſe ſtated for the Jodges of the 
King's. Bench upon this deviſe, they certified, 
„ That they were of opinion, that the event 
* of a ſecond marriage was not in the teſtator's 
* contemplation ; but ſuppoſing that from the 
« generality of the deſcription the words any 
« after-born ſon, ſhould be extended to the 
* {on of any future marriage; they were of 
opinion, that from the manifeſt intent of the 
« teſtator expreſsly declared in his will, ſuch 
“ ſon muſt take an eftate-tail ; conſequently - 
they were of opinion that either way a re- 
% mainder after eſtates tail was deviſed to 7. 
* who by virtue of the ſaid limitation, upon 
< failure of the ſons of the teſtator without 
«© jſſue- male, was intitled to all the lands in 
the counties of M. and &. deviſed by the 
reſiduary clauſe in the ſaid will for life, with 
* remainder according to the limitations in =e 
L faid will.“ | 


The Lord Chancellor decreed accordingly. 
He concurred entirely with the opinion cer- 
tified 
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tifted by the Judges, in regard to the event 
of a future marriage not being in the 
teſtator's contemplation, and conſequently 
that the words or any other ſon or ſons were 
to be reſtrained to ſons of the firſt mar- 
riage. But as to the raiſing an eſtate-tail to 
any ſons of a future marriage by implication, 
he expreſſed himſelf inclined to the opinion, 
that he was bound by the deciſion of the 
Houſe of Lords in the caſe of Laneſborough v. 
Fox, as a direct authority 3 the admitting 
ſuch implication. 


Upon an appeal to the Houſe of Lords from 
this decree, it was affirmed agreeable to the 
unanimous opinion of the Judges; founded 
(as appeared by what was expreſſed by the 
Chief Juſtice of C. P. in delivering their opi- 
nion) upon the very ſame ground'to which 
the Lord Chancellor ſeemed to think him- 
ſelf confined, viz. upon the preſumption 
that the event of a future marriage was 
not in the teſtator's contemplation ; and that 
therefore the words or if any other fon or ſons, 
| &c. muſt be underſiood of ſons of the teſtator 
by his then wife. 


Again, where tenant for life, remainder to 
his wife for life, remainder to his own right 
heirs, deviſed in manner following: rem, 
. | * My 


%” — 10 Lad 
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My lands at V, my wife is to enjoy fi her 
life, after her deceaſe of right it goeth to 


* my daughter E. for ever, provided ſhe hath 


* heirs; if my ſaid daughter E. ſhould die 


* before her mother, or without heirs, and my 
« ſaid wife ſhould marry again and have an 
« heir-male, I bequeath him all my right to 
<< that eſtate; not thinking I can ſufficiently 
© reward her love: if my ſaid wife marrieth 


again and fails of heir-male, after her de- 
4 ceaſe and my daughter's, ſhe failing of heirs, 


« ] bequeath 550 J. per amm of that eſtate to 
my brother J. and his heirs for ever.“ The 
teſtator died, the wife married again, and had 
iſſue male, afterwards the daughter died with- 
out iſſue. Upon a queſtion whether the heir 
at law of the deviſor; or the heir male of the 


' wife was entitled to the eſtate? The court held 


the former part of the will to be no deviſe, 
but only a declaration how the eſtates were 
ſettled; and therefore there being no particu- 


lar cſtate to ſupport the limitation to the heirs- 


male of the wife, it could not enure as a con- 
tingent remainder ; if it were an executory de- 


viſe, it muſt either be to take effect on the 
_ daughter's dying before her mother, and with- 


out heirs (by taking the word or for and, and 
ſo conſtruing it copulatively) in which caſe the 
condition had not happened, becauſe the 
daughter ſurvived the mother; or elſe it was 
to take effect in either of the events of the 


daughter's 


Wright v. 
1 
1 ofra . 
2 Eq. 75 — 
$3 38. pl. 44. 
in. vol. 8. 
p. 110. pL 


32. 


ONT ns — * a wr 
ur —r—ñ̃ ͤ ! 
—— e 
— — ———— —— — —— — 2 
— — — a earner ny  <rRIS nn — 
— — z — — — — 
— . —̃ — — ao 


* 
— ſſre—— — — — — — I "2, 
- 


FR 
daughter's dying before her mother, or her 


dying without, heirs: now one of theſe events 


2 Burr. » 3. 
Goodman v. 


Goodright. 


had failed, becauſe the daughter ſurvived the 


mother, and the limitation upon the other, viz. 
of the daughter's dying without heirs, was too 
remote. | 


So where A. upon the marriage of her niece 
B. covenanted to ſettle lands (at or after ſuch 
time as C. the huſband of her niece ſhould ſet- 
tle his eſtate to the ſame uſes) to the uſe of 
herſelf for life, remainder to truſtees for 200 
years, remainder to C. for life, remainder to 
truſtees to preſerve contingent uſes, remainder 
to B. for life, remainder to the firſt and other 
ſons of C. upon the body of B. in tail ſucceſ- 
fively, remainder to the firſt and other daugh- 
ters of C. upon the body of B. in tail ſucceſſive- 
ly, remainder to the right heirs of A. Af- 
terwards, and before any ſettlement was made, 
A. by her will reciting the articles, and that 
ſhe had agreed to ſettle the lands in manner 
aforeſaid, deviſed the ſaid lands, &c. and the 
abſolute inheritance thereof, to the uſe and be- 
hoof of the heirs of the body of the ſaid B. by any 


other huſband to be begotten, and for wart of 


ſuch 1ſſue, to the uſe of her nephew L. and the 
heirs of his body, with ſeveral remainders over: 
remainder to her own right- heirs. A. died 
ſeiſed; C. and B. his wife entered and ſuffer- 
ed a common recovery, in which they were 

| vouched; 
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. the uſes of. the FEcOeny! wereto CG 
for life, remainder to B. for life, remainder to 
a e. to ſupport contingent remainders, re- 
mainder to firſt and other ſons of C. and B. 

ſucceſſively in tail male, remainder to the 


daughters in like manner, remainder to the 


uſes to be jointly appointed by C and his wife 
remainder to the right heirs of B. B. died 


without iſſue, afterwards C. died; and the 


queſtion was betwixt the heir at law of B. — 


the daughter of L. 


F The points upon which thisqueſtion 1 
ed were; 1/½, Whether the will was to be 
taken as an execution of the articles? 2dly, 


If not, whether the eftate to the heirs of the body 


of B. by another huſband ſhould be tacked to 

the eſtate given her by the articles? 3d/y, Whe- 

ther the deviſe to the heirs of the body of B. by 

any: other huſband was not abſolutely void, be- 

ing a deviſe in verbis de preſent to a perſon 
not in eſſe; and if ſo, whether L. did not take 

immediately, as much as if there had been no 


preceding deviſe z or at leaſt, whether the pre- 


ceding deviſe to the heirs of the body of B. 


by any other huſband, ought not to be laid 


out of the caſe, having become void in event, 


ſince the event of her having iſſue by 1 | 


od never N | 


7 £ 
7 3 


Z After 
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After this caſe had been very fully argued, 
the. court reſolved, that if the will ſhould 
be taken. as an execution of the articles, and 
as an actual deviſe. of the particulars eſtates, 
according, to the limitations contained in the 

articles, then the ſubſequent limitation to the 
heirs of the body of B by a ſecond huſband, 
would veſt in her as an eſtate tail, (in remain- 
der) and conſequently. the recovery ſuffered by 
her and her huſband had barred the ſubſequent 
limitation to L. But that it was unneceſſary 
to enter into the queſtion, whether the articles 
and the will could be zacked tagetber; becauſe 
if a deviſe of the particular eſtates expreſſed in 
the articles, could not be implied by conſtruc- 
tion, and ſuppofing the deuiſe to the heirs of the 
body of B. by a ſecond huſband to be word, the limi- 
tation to L. and the heirs of his body could 
not be a contingent remainder (for want of a 
preceding eſtate). And it was too remote as 
an executory deviſe; being nat to take place 
tilt after an indefinite failure of iſſue of the 
body of B.; and being ioo remote in its crea- 
tion, the event could not vary the conſtruc- 
tion: ſo that the death of B. without iſſue, 
could make no difference in the caſe. There 
fore either way, L. could have no title, unleſs 
it were conſidered. as a. pre/ent immediate deviſe 
to him. But the court held that neither the 
words nor the nature of the proviſion would 
admit of that conſtruction ; and that it could 
not 
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not be imagined that A. intended to exclude | 


the iſſue of her favourite niece B. in order to 


prefer L. and his iſſue. 


I obſerve in the report of the above caſe, 
the court delivered no expreſs deciſive opinion, 


as to the validity of the limitation to be 
heirs of the body of B. by any other huſband, - 


taken as a future deviſe; but it muſt be in- 


ferred from the jadgment, when compared 


with the words of Lord Mansfield, that the 


court were inclined to avoid admitting the 


validity of that limitation; for Lord Mans 


field faid : * And ſuppoſing the deviſe to the 


« iſſue of B. by any ſecond huſband to be 
void, the limitation to L. could not take 
bs place as a contingent remainder.” . And 


indeed, ſuppoſing that limitation not to have 


been void, then I apprehend, the ſubſequent . 
limitation to L. might well have taken place ; 


even though the will was not conſidered as an 


execution of the articles; as it would then 


either have taken effect in poſſeſſion after the 


death of C. and of B. without her leaving iſſue 
by a ſecond huſband or would then, if B. had 

left any ſuch iſſue, have veſted in intereſt, as a 

remainder upon the eſtate tail, then become 

veſted in ſuch iſſue: vide the cafes of Gore v. 
Gore; and Brownſword v. Edwards, heteafter 

cited, wine a limitation after an executory de- 

2 2 | viſt 


Vide infra 
Gore v. Gore, 
and Brown- 
ſword v. Ed- 
wards. 
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viſe in tail being ſo limited as to take effect, 


either in lieu of the preceding executory deviſe, 
if that failed, or elſe as a remainder to depend 


upon it, if that took effect, was good. So here, 
if the executory limitation to the heirs of the 
body, of B. had been held good, I don't ſee that 
there could have been any objection to the 
. ſubſequent eſtate limited to L.; for it muſt 
have veſted, either in poſſeſſion or intereſt, at 


the time when the preceding limitation was 
limited to take effect: and if it veſted only in 
intereſt, it thenceforth became liable to be 
barred by the tenant of the preceding eſtate- 
tail, and therefore could not be conſidered as 
extending a perpetuity, beyond what the firſt 
limitation itſelf would do. 


However, though the validity of the limi- 


tation to the heirs of the body of B. by any 


other huſband appears to have been queſtioned 
in this caſe, in the ſame manner as the limita- 
nion to the iſſue- male of B. by a ſecond wife 


Was, in the above cited caſe of Moor v. Parker, 


and ſome ground ſeems to be afforded us, to 


infer that the court were not inclined to admit 


of its validity; yet there is no direct or deci- 
ſive reſolution upon the point in this caſe, any 
more than in the other of Moor v. Parker. 
But the court in both caſes ſeem to have 
avoided the point, and declined entering into 
the real merit of the diſtinction taken between 

| an 


_ 7. 

an executory limitation to a perſon not in eſſe, 
when made per-verba-de preſent: (as the phraſe 
is) and when made per verba de futuro. Of 
this diſtinction; however, I ſhall take occaſion 
to treat in a ſubſequent page of this eſſay. 


The like rule holds in the limitation of a 
term or perſonal eſtate, viz. that a diſpoſition 
thereof to take effect after failure of . heirs of 
the body, or dying without Yue, without other 
reſtriction, is too remote. 


Thus, where there was a limitation of a 
term in truſt for R. during his life, then in 
truſt for his wife during her life, and after 
their deaths in truſt for their children during 
their lives; and if R. and his wife ſhould die 
within the term without fue, or having ſue, 
if that iſſue die within the term, then to . 
this limitation to V. was held void. There 
is a long ſeries of caſes to this purpoſe report- 


Vide infra. 

Doe v. Carl- 
ton, and Har- 
ris v. Barnes. 


+ Bat be 


610. p. 7. 
Palmer 50. 
Lewknor's 


caſe. 


. Perſe v. 


Reeve. 


Pollex 29. 


ed by Pollexfen, from page 24 to 44, wich 


which I think it unneceſſary to trouble the 
reader in this place, in ſupport of a doctrine 
ſo fully eſtabliſhed by later authorities; though 
I ſhall have occaſion to mention ſome of them 


in the ſequel of theſe ſheets, upon points 


of a different nature. | ſhall here content 


myſelf with citing only two or three plain 


leading caſes on the preſent point. 
For 


1 Roll. Abr. 
61 1. pl. 1. 
Levent horp 
V. - ad 


1 Ventr. 79. 
1 Lev. 290. 


Love v. 
Windham. 
And vide 
Pollexf. 24. 
&. leq. 


1 Roll. Abr. 


611. pl. 1. 
Leventhorp 
v. Aſhby. 


10 Rep. 87. 
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For al. where a man poſleſſed of a 
term, deviſed it to one, and the heirs male of 
his body, and for default of ſuch iſſue to ano- 


ther, and the heirs- male of his body, this was 


adjudged a void remainder , for if it ſhould 
be ſuffered, a man might make perpetuities of 
a term.—But the law will no more admit of 
a perpetuity in one ſort of eſtate, or ſpecies of 

property, than in another, | 


Again, where A. poſſeſſed of a term for 99 
years, determinable upon three lives, deviſed 
the leaſe to his wife for life, and after her de- 
ceaſe to N. his ſon for life, and if N. ſhould 
die without iſſue, then to B.; it was held that 


the remainder to B. was void, for that the re- 


mainder of a term could not depend on a poſ- 
ſibility ſo remote as the dying without 1ſſue, 


And upon theſe caſes we are to obſerve, that 
a term or perſonal eſtate cannot, properly 
ſpeaking, be intailed ; for where a term or 
other perſonal eſtate is limited to one in tail, 
it is an abſolute and complete diſpoſition of 
the whole term to him and his executors ; he 
may diſpoſe of it as he pleaſes ; if he does not 
diſpoſe of it, it goes to his executors and not 


to his iſſue; and it does not revert for default 


of iſſue. Though a diſtinction indeed has been 
taken, between ſuch a deviſe of a term in groſs, 
and of a term de novo out of the inheritance ; j 


upon 


[ 943 ] 
upon the opinion expreſſed by Lord Coke in 
Leonard Lovie's caſe, that a deviſe of a term de 
novo to one and the heirs of his body, ſhall 
endure no longer than he has heirs of his 
2 | 


Thus 1 A. ſeiſed in 5 demiſed 
to B. his executors and adminiſtrators for 
99 years, in truſt for A and his wife for their 
lives, and the life of the ſurvivor, and after 
the death of the ſurvivor, in truſt for the heirs 
of their two bodies, and in default of ſuch iſſue, 
then in truſt for the heirs of the body of A. 
the huſband, and in default of ſych iſſue, in 


truſt for the heirs of the ſurvivor of huſband 


and wife. They had iſſue a ſon, the huſband 
died, and then the ſon died without iſſue, and 
the mother adminiſtered to the huſband and 
ſon, and aſſigned the term. After the death 


of the huſband and wife, it was contended by . 


the heir at law of A. that all the truſts of 
this term expectant on the death of huſband 


10 Rep. 87. 


Hayter v. 


Rod. 
1 P. W. 362. 


and wife, either became void by accident, or 


were originally ſo in their creation ; for that 
the limitation to the heirs of the bodies of A. 
and his wife, ought to be conſidered as a con- 
tingent eſtate to the perſon who thould anſwer 
that deſcription ; which failed in event becauſe 
no iſſue of their bodies ſurvived them both to 
anſwer it; for nemo eft heres viventis; and then 
both the ſubſequent limitations were void, be- 
A | ing 
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ing limitations of the truſt of a term after a 
general failure of iſſue; and ſo the truſt for 
the huſband and wife being determined by 
their death, and the reſt being void, the term 


had no ſubſiſtence for the benefit of the per- 


ſonal repreſentatives of any of the parties; but 
ſnould be conſidered as attendant on the inherit- 
ance. | 


And in ſupport of this, the above noticed 
diſtinction between a term, created de novo, 
and a term in groſs was inſiſted upon, viz. 
that although where A. poſſeſſed of a ſubſiſt- 
ing term of 500 years, deviſes it to B. and the 
heirs- male of his body, the whole ſhall veſt ab- 
ſolutely in B. and though he ſhould die with-⸗ 
out leaving iſſue, it ſhall go to his ex- 
ecutors, and not revert for the benefit of the 
executors of the teſtator: Yet that where one 
ſeiſed of land in fee, deviſes it to B. and the 


| heirs-male of his body for 500 years, here this 


term though it goes to B.'s executors, and not 
to the heirs-male of his body, yet upon failure 
of ſuch iſſue- male, the term ſhall ceaſe for the 
benefit of the heir at law of the teſta- 
tor. But, in this caſe. it was decreed, that 
the term ſhould not be attendant on the in- 
heritance ; for that the party who raiſed the 
term, and had power to ſever it from the inhe- 
ritance, ſhewed his intention ſo to do, by limit- 
ing the truſt to the ſurviyor of him and his 
wife, 
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wife, and the heirs of ſuch ſurvivor; which, 305 
though it was a void limitation, manifeſted 7 
his intention to am the term en the rever- © | 
ſion. | Ft 1 


However, we are to obſerve, that Lord Vide 1 Mod. 
Keeper Finch in the caſe of Jurgis v. Burgis ſaid, 
he did deny Lord Coke's opinion in Leonard © 
Lovie's caſe, which faith, that in caſe of a leaſe 
ſettled to one and the heirs-male of his body, 
when he dies the eſtate is determined; for 

Finch ſaid it ſhould go to his executors. So 
likewiſe Lord Nottingham in the Duke _ 
Norfolk's caſe, ſaid it was Lord Coke's error in 

Leonard Lovie's caſe to ſay, that if a term be 
deviſed to one and the heirs-male of his body, 
it ſhall go to him or his executors no longer 
than he ſha!l have heirs-male of his body; for 
theſe words are not a limitation of the time, 
but an abſolute diſpoſition of the. term; and 
indeed the deciſion in the Duke of Norfolk's 


caſe ſeems to "contravene that N of 
Lord Cake. 


That the kmitation of a perſonal VE to 
one in tail, veſts the whole in him, is proved 
by many caſes. 


Thus, where one deviſed that all his money 
in the government- funds ſhould be laid out 


in the purchaſe of hos and ſettled on his 1 P. W. 296. 
eldeſt *e:ev.Scale. 


4 


Dod v. Dic- 
kinfon. Vin. 
vol. 8. p. 


451. pl. 25 
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eldeft fon A. and the heirs-male of his body, 
remainder to the ſecond ſon C. and the heirs- 


male of his body; and bequeathed the reſt of 


his perſonal eſtate to A. and the heirs-male of 
his body, remainder over in the ſame manner ; 
Lord Chancellor held that the perſonal eſtate, 
(viz. the reſidue after what was to be laid 


'out in purchaſe of lands), could not be intailed, 


but the whole veſted in the eldeſt fon. 


So where long Exchequer annuities for 99 
years were given by will to truſtees for the 


reſidue of the term, in truſt for E. for ſo ma- 
ny years of the ſaid term as ſhe ſhould live, 
afterwards to the plaintiffs for ſo Many years 
of the ſaid term as they or the ſurvivor of them 
ſhould live, and after the deceaſe of the ſur- 
vivor in truft for the heirs of their bodies law- 
fully begotten, for all the reſidue of the ſaid 
term, and for default of ſuch iſſue, in truſt 
for the defendant: Lord Chancellor King 
held the remainder over to be void, and that 
the whole veſted in the plaintiffs, to whom the 
limitation was for life, with remainder to the 
heirs of their bodies; and accordingly the 
annuities were decreed to be ſold, and the mo- 
ney to be paid to the plaintiffs. In this caſe 
the deviſe was only in truſt, and yet the rule 
was the ſame. 


So 
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So where a teſtator by his will deviſcd that 
400 J. ſhould be put out on good ſecurity for 7 
his ſon T. that he might have the intereſt of it 
for his life, and ſor the lawful heirs of his body, 


| ers 133. 


Betterßeld . 
B nn. 


and if it ſhould ſo happen that he ſhould die 


without heirs, it ſhould go to his youngelt fon 
J. B. Lord Hardwicke decreed that the whole 
veſted in the firſt taker, and the limitation over 
was too remote. 


The ſame point has been ſince adjudged in 

a late great caſe, where R, T., by will, gave 
the profits and half-yearly dividends of 4000 J. 
capital bank ſtock to Sir V. P. during his 
life ; together with the income and payments 
of ſix annuities payabie at the Exchequer, 
to receive the payments during his life. And 
gave his dwelling-houle in London (being leaſe- 
hold) and the uſe of all the furniture and 


| houſhold linen therein, to M. C. during her W 


life: and gave to L. A. P. (daughter of Sir 
W. P.) his dwelling-houſe and eſtate at O. 
and the 2% of all the goods, furniture and 
linen there, together with all the cattle and 


cart horſes, and the utenſils in huſbandry, as 


well as ſome other eſtates and leaſehold houſes, 
during the term of her natural life. And after 
the death of M. C. he gave to L. A. P. his 
dwelling-houſe in London, and the % of all 
the goods therein during her life. And after 


the death of Sir W. P. he gave to L. 4. . 
the 


$ 


Daw. v. Pitt 
(ſince Earl of 
Chatham)and 
eſtern, 
heard at the 


Rolls. July 


| 1766. 
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the druidends on the 4000 J bank ſtock, and 
all the payments growing due on the ſaid Ex- 
Thequer-annuities during hier life; and after her 


deceaſe he gave, bequeathed, and deviſed all 


the afore- mentioned land, houſes, bank ſtock, 
and Exchequer-annuities, to the heirs-male of 


| her body lawfully begotten for ever; together 


with all the furniture in both his houſes : and 
for want of ſuch iſſue, he gave and bequeathed 
all the ſaid reſpective eſtates, bank ſtock, and 
annuities unto V. D. for life, remainder to the 
heirs-male of his body, remainder over. 


| Upon the death of R. T., L. A. P. entered 


on the eſtates deviſed to her, ſuffered a reco- 
very, and fold the real eſtates : afterwards ſhe 


_ deviſed and bequeathed all her real and per- 


ſonal eſtate to the ſaid Sir W. P. (her father) 
his heirs, executors and adminiſtrators. Her 
father ſurviving her, by his will, after giving 
ſeveral legacies, gave and deviſed all his real 
eſtates, and -all the reſidue of his perſonal 
eſtate (which reſidue included the leaſehold 
eſtates, furniture, bank ſtock and annuities 
deviſed as above to L. A. P.) unto the defen- 
dant W. P. his heirs, executors, adminiſtrators 
and aſſigns. After the death of Sir V. P. 
the plaintiff V. D. claimed the leaſchold eſtate, 


bank ſtock and Exchequer-annuities, by vir- 


tue of the remainder limited to him in the 


will of R. T7. But the Maſter of the Ralls 


held 


Shay 3 


held the limitation over to V. D. to be void, | 
and that the whole veſted in L. A. P. and — 
fore n the plaintiff's bill. 


But upon a 8 before the 1158 
Commiſſioners of the Great Seal, they reverſed 
the order of diſmiſſion, and decreed, that the 
plaintiff ſnould have the benefit of the ſaid 
leaſehold eſtates, bank ſtock, and Exchequer- 
annuities during his life. Afterwards, how- 
ever, upon an appeal to the Houſe of Lords, 


the Lords, reverſed that decree, and thereby 


eſtabliſhed the deciſion of the Rolls. 


Here we obſerve, that although only the 


dividends and payments of the ſtock and annui- 
ties and uſe of the furniture were deviſed for 
life to L. A. P. and not the ſtock annuities, 
or furniture themſelves expreſsly ; yet it was 
held to be the ſame thing : for as a deviſe of 
the rents and profits of land is tantamount to a 
deviſe of the land itſelf; fo pari ratione, a deviſe 
of the dividends: and payments of ſtock and 
annuities, and of the uſe of furniture, ſeems 
equivalent to a like limitation of the ſtock 


annuities or furniture themſelves ; for ſuch. 


dividends, payments or uſe, are the only im- 


June 1776. 


1771. 


mediate produce, or value of the ſtock, annuities 


or furniture. 


But, 


5 — 
— —— — — 
— 
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"Rat; we are to remember, however, that 41. 


| though a deviſe- over after a dying without 


heirs, is in general void; yet this rule is not 


. _ without exceptions ; for if the perſon to whom 


Vide Cro. 
Fac. 415. 
Webb v. 
Herring. 


Lev. 70. 
arker v. 
TF hacker, 


Caf. Temp. 
Talb. 1. 
Tyte v. Wil- 
lis. | 


. z. 
Nottingham 
v. Jennings. 


the limitation over is made, be collateral heir 


to the firſt deviſee, in that caſe the firſt deviſee 
takes only an eſtate- tail; becauſe the limi- 
tation over to the collateral heir plainly 
denotes that only lineal heirs could have 
been intended. As where A. deviſed lands to 
B. and his heirs, and for ant of heirs of him, 
to D., it was adjudged an eſtate- tail only in B. 
becauſe D. was a near relation and heir to B. 
and therefore B. could not die without heirs 


ſo long as D. or any of his lineal heirs 


exilted. 


80 where A. deviſed lands to his wife for 
life, then to his ſon H. for life, reniainder to 
his ſon G. and his heirs for ever, and if he 


ſhould die without heirs, then to his two daugh- 


ters; this was determined to be an eſtate- tail 
in G.; for it was impoſſible he ſhould die 
without heirs whilſt his ſiſters were living; 
conſequently the teſtator by Heirs, could only. 
mean heirs of the body. 


| ' The rule holds the ſame where the remain- 
der is limited to the heirs of the teſtator him- 
ſelf, if ſuch heirs muſt alſo be heirs to the 
firſt: deviſee. As where A. deviſed to his ſe- 
| cond 
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cond ſon and kis heirs for ever; and for unt 


of ſuch heirs, then to the teſtator's right heirs; 
here, though the deviſe to the teſtator's beim 


was a mere nullity, as ſuch heirs muſt be in 
by deſcent, yet it was held ſufficient to mani- 
feſt the intent and aid the conſtruction of an 


| eſtate-tail. 


But, wherever the remainder, after dying 


without heirs, is limited over to one who is 
not heir to the firſt deviſee, ſuch after limita- 


tion does not alter the preceding poſitive deviſe, 


in fee; nor will the courts, it ſeems, in that caſe, 
go ſo far as to reſtrain the general import of the 


word keirs to that of the words heirs of the body. 


Thus where there was a deviſe to one and 
his heirs, and if he die without heirs, then to a 
charity. Lord Chancellor ſaid, the deviſe 
being to. one and his heirs, and if he die 
without heirs, then over, ſuch deviſe over 
was void, and the word heirs ſhould not be 
| conſtrued to ſignify heirs of the body, where 
the deviſce o over 1s not inheritable. 


Ableger | 
neral v GIL 


2 P. W. 369. 


80 where the tefiator deviſed to his Gol 1 i Vezey 89. 


his heirs, and if he ſhould die without heirs, 
remainder over to another who was half bro- 
ther to the firſt deviſee; upon a queſtion 
made, Whether the farſt limitation was in fee 

or in tail? Lord Hardwicke it was a plain 


caſe, 


Tilburgh . 


Batrbut. 
3 Atk. 61. 
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Norfolk's caſe 
3 Chanc. Caf. 
1. &c. and 


infra, p. 353 


Child vs. 
Baile 

Cro. * 459. 
+ Roll. Abr. 
611. p. 5. 


Palm. 48.333. 


. 


3 and one of thoſe points which the court 
would not ſuffer to be argued, as having been 
determined before. This was a deviſe over to 


a ſtranger, as the law conſiders him, and who 


| : could not in any event inherit as heir to his 


brother. 


Again, a deviſe may be to one and his heirs, 
with an executory deviſe over, limited to-take 
place on an event which muſt happen within 
the compaſs of a life in being. As where a 
teſtator deviſed to A. and his heirs, and if he 
ſhould die before twenty- one, then to B. and 


his heirs, this was a good executory deviſe 


to B. 


Vide Duke of Upon the ſame principle, though an execu- 


tory deviſe to veſt on a dying without iſſue ge- 
nerally is not good, becauſe too remote; yet 
where the dying without iſſue is reſtrained to 
the period of a life in being, an executory de- 
viſe thereon limited will be good. 


It is true indeed, that in the caſe of Child 
and Bailey, where the teſtator poſſeſſed of a 
term deviſed it to his wife for life, and after to 
W. his eldeſt ſon and his aſſigns, and if he died 
without iſſue then living, to T. another ſon ; it 
was held to be a void deviſe to T. And fo again 
where teſtator deviſed a term to his ſon, and if 

e 
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he died unmarried and with ut iſſue, then to his 


daughter, and if his ſon be married, and had 


no iſſue then living to enjoy it, then after his 
ſon's wife's death, to his daughters; the court 


held that though it ſhould be intended a dying 
without iſſue living at his death yet it would 


be void according to Child and Baily's caſe. 


But however, the authorities of theſe and 
other caſes of the like nature, have been ſince 
over ruled. The caſe of Child and Baily was 
dted and commented upon by Lord Not- 
tingham in the Duke of Norfolk's caſe, where 
indeed he denied and decided directly againſt 
it; and a great many ſubſequent caſes have 
been decided on the principles upon which 
Lord Nottingham proceeded in his deciſion of 


the Duke of Norfo/k's cafe 


The Duke of Norfolk", caſe was in effect 
this. H. F. having ſeveral ſons created a 


term of 200 years, and declared it to be in 


truſt for his ſecond fon, and the heirs male of 
his body, remainder to his other ſons; provided 
that if his eldeſt ſon died without iſſue, or not 
leaving his wife enſeint with a child, living the 
ſecond ſon, or that after the death of the eldeſt 
ſon by failure of iſſue male of his body, the 
Earldom of A. ſhould deſcend on the ſecond 
ſon, then the truſt ſhould ceaſe as to the ſe- 
cond ſon and his heirs; and then the truſt ſhould 

Aa | be 


Gibbons v. 
ummers. 
3 Lev. 23. 
1 Eq. Abr. 

192. 


Duke of Nor- 
folk's caſe. 
3 Chan. Ca. i. 
Pollex. 223. 
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caſe of 
*. . 
Pollex. 35. 


Vide 1 Fq. 
Abr. 192. 
1 Vern. 234. 


1 Salk 225. 


Lamb v. Ar- 


cher. 
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Vide alſo r be for the third ſon and the heirs male of his 


body, with like limitation to the other ſons; the 
eldeſt ſon died without iſſue, living the ſecond 
ſon; and the Earldom of A. did deſcend to the 


ſaid ſecond ſon. Whether the executory limi- 


tation over to the third ſon upon that event 
was good, was the queſtion. And Lord Not- 


tingham, upon the ground of its being a limi- 
tation to take effect upon the dying without | 
iſſue, within the compaſs of a life then in being, 
decreed it was a good limitation to the third 
ſon, contrary to the opinion of the three chief 
juſtices, who aſſiſted him; this decree was after- 
wards reverſed by Lord Keeper North, but 
that reverſal was again reverſed upon an appeal 


to the Houſe of Lords, who eſtabliſhed Lord 


Notting ham's decree, 


Here we are to obſerve, that an executory de- 
viſe of a term, and the limitation of the truſts 
of a term are governed by the ſame rules, 


So where the teſtator poſſeſſed of a term for 
years, deviſed the lands to B. and to the heirs 
of his body, and if B. ſhould die without iſſue, 
living C. then to C. the court held this a good 
limitation to C. the contingency being to ariſe 
within the compaſs of a life in being. 


And again, whereateſtatordeviſed his term to 
his wife for life, and after her death to R, F. for 
life, 
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le, and after her death to 7. F. and 1 
children, and if the ſaid 7. F. ſhould happen 
to die before the expiration of the faid term, 
not having iſſue of his body then living, then 
to go over to D. for the reſidue of the term; 
this limitation to D. was decreed good, the 
contingency being confined to a death without 
iſſue ther living; for though it was contended, 
that the words then living related only to the 
other words before the expiration of the term, yet 
it was anſwered, that thoſe words muſt relate 
to the time of the death, otherwiſe there would 
be no difference between'this and the common 
limitation over of a term if one die without iſſue ; 
for there it muſt be intended dying without iſue 
before the expiration of the term, there being no- 
thing to limit over after the expiration of the 
term. 

So an appointment by will to A. and if he 
died without iſſue under twenty-one, then over 

to others, was held a good limitation by way of 
executory deviſe; as it depended on a contin- 


gency to ariſe within me compals of a life then 
in being. 


It is the ſame if the dying without ue be con- 
; fined to the compaſs of 21 years after the period 
of a life in being. | 


This appears in the caſe of Maddox and 
tains above cited, and will further appear in 
A a 2 the 


1 Eq, Abr. 
193. Flet- 
cher's caſe. 


Thruſtout . 
Denny 


1 Wilſ. 207. 


Vide ſupra, 
p. 318. 


Supra 320. 


Sheffield v. 
Lord Orrery. 
3 Atk, 282. 


- 
9 
. 
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the caſe of Stephens v. Stephens, and in other 
caſes cited hereafter, in reſpect to the eventual 
validity of a ſubſequent executory limitation, 
where a preceding one happens not to take ef- 


Again, in the caſe of Sheffield v. Lord Orrery, 
where the teſtator, if he ſhould leave no legi- 
timate ſon or daughter who ſhould leave any 
thild behund them, in fuch caſe of their dying 
without leaving iſſue behind them, willed and 
directed, that C. ſhould have his eſtate both 
real and perſonal, &c. one queſtion was, whe- 
ther the limitation of the perſonal eſtate, was 
not too remote? Lord Hardwicke held that the 
limitation being confined to the period of a 
life, was warranted by the rules of law; and he 
obſerved, that although it was certain that a 
limitation of a perſonal thing, could not be al- 


lowed after a dying without iſſue generally; 


yet if it were confined to the extent of a life or 


lives in being, or within ten months (or the birth 


Vide inſra. 


of a child) after a life in being, or to the death 
of ſuch child before the age of 21, the limitation 
would be good. 


Indeed with reſpect to executory deviſes of 
terms for years, or other perſonal eſtates, the 
court of Chancery has very much inclined to 
lay hold of any words in the will, to tie up the 

generality 


X © 
generality of the expreſſion of dying without 
| iſſue, and confine it to dying without iſſue 
uin at the time of the perſon's deceaſe. 


Thus where A. deviſed lands to his wife for 

life, remainder - to his fon T. and his heirs; 
provided that if the ſaid T. ſhould die without 
iſſue of his body, then he gave 1007. a- piece to 
his two nieces C. and D., to be paid within fix 
months after the death of the ſur vivor of his ſaid 


wife and ſon T. by the perſons who ſhould 


inherit the premiſes, and in default of payment 
as aforeſaid, the teſtator deviſed the lands to the 
legatees for payment : this dying without iſſue 


was conſtrued a dying without iſſue living at his 


death (for it clearly appears, that an indefinite 
failure of iſſue at any time was not meant, by 
the legacies being limited to be paid within 
ſix months after the death of the ſurvivor of 
the mother and fon) and therefore upon the 
event of ſuch a contingency, the limitation 
would have taken effect : but as the ſon died 
leaving iſſue, though that iſſue died within fix 
months after the death of the ſon, the court 
held the legacy not due ; as the contingency 
(of dying without iſſue then living) had not 
happened. | 


It is ſaid indeed in the report of this caſe, 
that where a legacy is given on a dying without 
Hue, it ſhall be underſtood a dying without 

iſſue 


Vide 2 Atk, 
313. 


Target v. 
Gaunt. 
x F. W. 432. 
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iſe then living. But it is to be obſerved that 
ſuch a conſtruction was not neceſſary to make 
the limitation good in this caſe, for the reaſons 
I have given; and that ſuch a conſtruction is 
not allowed, without ſome reſtrictive circum- 
ſtances in the limitation, Yide Fitz-Gibb. 68. 
Green v. Rod, and 1 Burrow 292-3, and ether 
caſes hereafter cited. 


So where a teftator Jovifed to his ſon A. for 
life, and no longer, and after his deceaſe to ſuch 
of A.'s iſſue as A, ſhould by will appoint ; and 
in caſe A. ſhould die without iſſue, then he de- 
viſed the lands over, Theſe words upon the 
whole of the will were conſtrued to mean iſſue 
living at his death; becauſe it was to be ifitend- 
ed ſuch iſſue as A. ſhould or might appoint the 
term to, viz. iſſue then living. 


Again, where C. having two nephews A. and 
B. deviſed the ſurplus of his perſonal eſtate to 
them, and if either of them ſhould die without 
children, then to the ſurvivor. It was held 
that dying without children muſt in this caſe 
be taken to be dying without children then liv. 
ing; becauſe: the immediate limitation over 


was the Surviving deviſee—So where A. de- 


Chanc. Prec. 
528. Nicholls 
v. Skinner. 


viſed portions to his four children, payable at 
their reſpective ages of 21 or marriage, and in 


| caſe any of them ſhould die before the time of 


payment, or 71hout fue, then his or their 
portion 
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portion to go to the farvivors or Aude, and 92 


his heirs : it was held this could not be a dy- 
ing without ifſue generally, but fo as the ſurvi- 
vor might take; which muſt be during the life 
of ſome one of them, and ſo was good. 


And where the teſtator made his wife exe- 
cutrix, and gave her all his goods and chat- 
tels, provided that if ſhe ſhould die withour 
ue by the teſtator, then after her deceaſe 80 J. 
ſhould remain to the teſtator's brother; the 
words then after were taken to mean immedi- 
ately after, and conſequently to reſtrain the dy- 
ing without iſſue to the time of her death. 


So where a term was deviſed to A. for life, 
remainder to ſuch children as the teſtator ſhould 
leave at the time of his death, and if all ſach 
children ſhould die without leaving any iſſue, 
then to B. this was a good executory deviſe to 
B. and the words Without leaving any iſſue” 
were underſtood to mean * leaving any iſſue at 
e the time of their deaths.“ ——Again, where 


one deviſed a perſonal eſtate, in truſt, to be 


ſettled on his daughter or the heirs of her body, 
but in cafe his ſaid daughter ſhould die, leaving 
no heirs of her body, then over to others; Lord 
Hardwicke decreed the limitation over good, 
upon the contingency of the daughter's dying 
without iſſue Mui at her death; as he conſi- 


dered the word leaving as relating to that time. 


So 


Pinbury v. 
Elkin. 

1 P. W. 563. 
Vide Paine v. 
Stratton, in- 
fra. 


3 P. W. 258. 
Atkinſon v. 
Hutchinſon. 
Vide fame 
point, 

1 P. W. 663. 
Forth v. 
Chapman,cit- 
ed intra. 


2 Alk. 64 2. 
Read w. Sell 5 


* 396. 
mpley v. 
Blower, 


Smith v. Cle- 
ver. 

2 Chan. Rep. 
410, & vide 
ſame caſe 


2 Vern. 38. 


f Supra, page 
305 


1 Lev. 35. 


Goodwin v. 


192. 


Clerk. 2 Sid. 
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80 in another caſe, where the teſtatrix gave 
her two nieces F. and L. each one half of 
the produce of bank ſtock, and to their iſſue, 
and if either of them ſhould happen to die be- 
fore the legacy became due to her, and leave 
no iſſue, the ſhare of her ſo dying ſhould go to 
the ſurvivor; the words and leave no iſſue were 
conſtrued * leave no iſſue living at the time of 


< her death. ” 


It has indeed been held, that where the m- 
terefl of money was deviſed to one for life, and 
if he die whowt iſſue, the principal to go over; 
that ſuch a limitation was good; upon a diſ- 
tin ion taken, between the deviſe of the inte- 
reſt of money, and of money itſelf. But that 
diſtinction has been repeatedly over-ruled and 
exploded, as appears in the above cited caſes 
of 4 utrerfield v. Butterfield, and of Daw v. 
Pitt. 


. is a caſe of a very different nature 
from the foregoing, where a portion for a 
daughter limited after an indefinite failure of 
iſſue- male was allowed to take place. It was 
the caſe of a ſettlement on huſband and wife, 
for their lives, remainder to the firſt, &c. ſon 
in tail- male, and if the huſband ſhould die 
Without iſſue male, remainder for a term to raiſe 
1300 J. for portions for daughters; the huſband 


died, leaving iſſue a ſon and a daughter; 
the 
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the ſon died without ſue ; it was adjudged 
that the daughter ſhould have the 1500. 
for that whenever the iſſue· male of the huſ- 
band failed, he might properly be ſaid to be 
dead without iſſue-male : here we obſerve, as 
there was a preceding eltate-tail, a recovery 
ſuffered by tenant in tail would have barred 
this term, and the daughters portions ; and 
therefore the allowing the limitation to take 
effect, was not running into the inconvenien- 
ces of an executory deviſe, limited on fo re- 
mote a contingency ; becauſe this limitation 
was liable to be barred, whereas an executory 
deviſe is not. 


But though the courts, in the caſe of perſona 
eftates, generally incline to pay attention to 
any circumſtance or expreſſion in the will, that 
ſeems to afford a ground for conſtruing a li- 
mitation after dying without ifſue, to be a dying 
without iſſue living at the death of the party, 
in order to ſupport the deviſe over: Yet 
in the caſe of a real eſtate, it ſeems the con- 
ſtruction is generally otherwiſe; for there we 
are to conſider the intereſt of the heir at 
law is concerned; which is always much fa- 
voured by our laws. 


Therefore, where a teſtator gave the reſidue 
of his rcal and perſonal eſtate to his nephews 
W. and G. and if either of them ſhould depart 
this 
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this life, and leave no iſſue of their reſpective 
bodies, then he gave the ſaid premiſes to D. 
Here Lord C. Parker obſerving that the de- 
viſe carried a freehold as well as a leaſehold, 
nevertheleſs, thought it might be reaſonable 
enough to take the ſame word in two different 
ſenſes, as to the two different eſtates; and that 
as to the freehold, the conſtruction ſnould be, 
if W. or G. died without iſſue, generally, and as 
to the leaſehold the ſame words might be con- 


ſtrued to mean a dying without leaving iſſue at 
their death. 


Mr. P. Williams indeed, in a note upon this 
caſe, ſays, that, by the will the limitation over 
was expreſsly reſtrained to the leaſehold, though 
in Lord Macclesfield's notes that word was omit- 
ted. But it ſeems that Lord Hardwicke in the 
caſe of Sheffield v. Lord Orrery obſerved, that 
Mr. Wilhams is miſtaken in that note, for that 
upon looking into the caſe, it appeared, that 
both freehold and leaſehold were deviſed by 
the ſame words, 


A where a tenor having two ſons . 
and K. deviſed, that if W. his eldeſt ſon ſhould 
happen to die, and leave no iſſue of his body law- 
fully begotten, that then and in that caſe, and 
not othetwiſe, after the death of . his ſaid 
ſon, he gave and bequeathed all his lands of in- 
heritance in Z. unto R. to have and to hold the 

ſame 


($5] 
ſane after the death of the ſaid JF. to him and 
his heirs; it was held, that JF. took an eftate- 
tail by implication; and that the Timitation to R. 
was a nme and not an n devile. ; 


We tnay ex that in all theſe cafes of 


perſonal eſtates, where ſuch reſtriftive circum- 


ſtances as I have been inſtancing, appear, it 
matters not whether the term or other perſonal 
eſtate be limited to the firſt deviſce or legatee 
indefinitely, as in the above cited caſes of 
Hughes v. Sayer, and Forth v. Chapman; or for 
life expreſsly as in Target v. Gaunt above cited; 
or to ſuch legatee and hs heirs, or heirs of his 
body, or iſſue, or children, as in the caſes of 
Lamb v. Archer, Read v. Snell, Lampley v. 
Blower, and-Fleicher's caſe above cited; for the 


reſtriction it ſeems is equally valid under any of 


thoſe circumſtances, and gives * to the 
limitation over. 


A diverſity bus in ſome caſes been contended 
for, between a limitation of a term, by ſuch 
words as in the caſe of a real eſtate would give 
an expreſs eſtate-tail, and a limitation of the 
ſame by ſuch words, as in the caſe of a real 
eſtate would only give an eſtate-tail by implica- 
tion; upon this principle; that where the 
words of a will, if uſed with regard to an inhe- 
ritance, would give an expreſs eſtate-tail, there 
the ſame words applied to a term will paſs the 
whole intereſt in that term ; but that, where 
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| the words of the will, if applied to a freehold, 


would give an eltate-tail by implication only, 
there they will not enure to give the whole in- 


tereſt in the term; and conſequently, that 


where a term is limited to one, and if he die 
without iſſue, remainder over, this limitation 
will not veſt the whole term in him, as a limi- 
tation to the heirs of his body or to hus iſſue 
would do; but are always to be underſtood re- 
ſtrictively, and to relate only to his dying with- 
out iſſue living at his death, and therefore give 
him the term only during his life. 


The ground of the diſtinQtion is this; in re- 
ſpect to an inheritance, the words dying wit haut 
iſſue, are taken to mean an indefinite failure of 
iſſue, in order to create an eſtate-tail in favour 
of the iſſue; who are capable of taking an in- 
heritance ; but with reſpect to a term, ſuch a 
conſtruction cannot benefit the iſſue, becauſe 
a term cannot deſcend to them. In ſome in- 
ſtances, it is true, the court ſeems to have coun- 
tenanced a diſtinction of this ſort ; as appears in 
H. IMs reports of ſome of thoſe caſes which I 
have laſt cited from him ; but in all thoſe caſes, 
as I have before noticed, there were ſome cir- 
cumſtances in the will, which the court obſerv- 
ed confined the generality of the expreſſion, 
dying without iſſue to dying without iſſue then 
living. This appears in the reports of the re- 
ſpective caſes, except in that of Fo th and 


Chapman, 
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| a in which P. Vs. does not notice 
the court's regard to the particular penning of 
the will. But Lord Hardwicke it ſeems in the 
gaſe of Beauclerk v. Dormer obſerved, that he 
was counſel himſelf in that caſe of Fort and 
Chapman; and that by the note he took on the 
back of his brief it appeared, that Lord Mac- 
clesfield laid a good deal of weight on the 
words, and leave no iſſue. And again in the 
caſe of Sheffield v. Lord Orrery it ſeems Lord 
Hardwicke ſaid that Lord Macclesfield decreed 
the limitation in Forth v. Chapman good upon 
the word /eave no iſſue; and in the caſe of 
Garth and Baldwin it was again obſerved, that 


in Forth and Chapman the court went on the 


word leaving. 


It is obvious, that if the court had grounded 
their deciſions on the diſtinction I am ſpeaking 


of, it would have been needleſs to have in- 


quired into, or inſiſted upon thoſe circumſtan- 


ces of reſtriction, upon which, in delivering 
their opinions, they laid ſo much ſtreſs. Be- 
ſides, where no ſuch circumſtances have ap- 
peared, it has been determined, that the limi- 
tation of a term over after a dying without 
iſſue, even in ſuch caſes where the limitation 
could only have given an eſtate tail by impli- 
cation in a real eſtate, is to be taken in the le- 
gal extent of the expreſſion ; and therefore the 


limitation over being (in that ſenſe) too remote, 
is 
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is utterly void. This appears in the caſe of 
Love and Myndbam before cited, where the firſt 
limitation was not even indefinite, but was ex- 
preſsly reſtrained to the life of the legatee. 


So where a leflee for 1000 years without im- 
peachment of waſte, deviſed to L. and if he 
ſhould die without iſſue, then to B.; the court 
held that the remainder was void, and that the 
whole vefted in L. his executors and adminiſ- 
trators—And where a perſonal eſtate was de- 
viſed to A. and in caſe ſhe ſhould die without 


iſſue, then to B. it was reſolved that the deviſe 


over to B. was void, and the whole decreed to 
A. TT - 


Again in a later caſe, where A. poſſeſſed of 
a perſonal eſtate, appointed by will, that it 


ſhould be ſold, and the money ariſing from the 


fale be to the uſe of his ſiſter M. and if ſhe 
ſhould die without iſſue, it ſhould go equally 
between his other ſiſters; and in a ſubſequent 
clauſe it was ſaid, then after the death of his ſiſter 
M. in manner aforeſaid, &c. There it was 
contended, that although the firſt limitation 
to M. contained nothing to reſtrain the gene- 
rality of the meaning, of dying without 1/ſue;, yet 
the words in the ſubſequent clauſe then after 
the death amounted to a reſtriction, which eon- 
fined it to a dying without iſſue living at the 
death of M. But the court obſerved that the 
words in manner aforeſaid, prevented ſuch a 

conſtruction ; 
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conſtruction; becauſe they referred to the firſt 
limitation, and were tantamount to a repetition 
of it ; which being a dying without iſſue gene- 
rally, the limitation over was too remote, and 
therefore void. 


| Theſe authorities directly overturn the diſ- 
tinction above: mentioned in both its points, i. e. 
as well in reſpe& to the validity of the ſub- 
ſequent limitation over, as in regard to the 


whole not veſting in the firſt deviſee or legatee. 


And though Lord Talbot ſeemed to admit 
the diſtinction in the caſe of Atkinſon v. Hut- 
chinſon, yet it was only by way of auxiliary ar- 


gument ; he by no means appears to have 


founded his opinion or decree in the caſe upon 


it; nor indeed was there any call for it; for 


the words there, were, without leaving ae, the 


Atkinſon wv. 
Hutchinſon. 


ſupra 359. 


import of which J have conſidered ; and in 


regard to which-words Lord Talbot obſerved, 
the caſe of Forth and Chapman was in point, as 


there could be no difference between the words 


without leaving iſſue, and leaving no iſſue ; he 
founded his decree therefore upon the prece- 
dents in point. And it is further obſervable, 
that in Atkinſon v. Hutchinſon there was a pre- 
ceding limitation upon the death. of any of the 
children without leaving iſſue, to the fur vi vors 


of them; now this ſtrictly was not appli- 


cable to an indefinite failure of iſſue, becauſe 
confined 
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is utterly void. This appears in the caſe of 
Love and Yyndbamn before cited, where the firſt 
limitation was not even indefinite, but was ex- 
preſsly reſtrained to the life of the legatee. _ 


So where a leflee for 1000 years without i im- 
peachment of waſte, deviſed to L. and if he 
ſhould die without iſſue, then to B.; the court 
held that the remainder was void, 0 that the 
whole veſted in L. his executors and adminiſ- 
trators.—And where a perſonal eſtate was de- 
viſed to A. and in caſe ſhe ſhould die without 


iſſue, then to B. it was reſolved that the deviſe 


over to B. was void, and the whole decreed to 
A. : 


Again in a later caſe, where A. poſſeſſed of 


a perſonal eſtate, appointed by will, that it 
ſhould be fold, and the money ariſing from the 


fale be to the uſe of his ſiſter M. and if ſhe 
ſhould die without iſſue, it ſhould go equally 
between his other ſiſters; and in a ſubſequent 
clauſe it was ſaid, then after the * of his ſiſter 
M. in manner aforeſaid, &c. There it was 
contended, that although the firſt limitation 
to M. contained nothing to reſtrain the gene- 
rality of the meaning, of dying without iſue; yet 
the words in the ſubſequent clauſe then after 
the death amounted to a reſtriction, which con- 
fined it to a dying without iſſue living at the 
death of M. But the court obſerved that the 
words in manner aforeſaid, prevented ſuch a 
Conſtruction; 
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conſtruction ; becauſe they referred to the firſt 
limitation, and were tantamount to a repetition 
of it; which being a dying without iſſue gene- 
rally, the limitation over was too remote, and 
therefore void. 


Theſe authorities directly overturn the diſ- 
tinction above- mentioned in both its points, i. e. 
as well in reſpect to the validity of the ſub- 
ſequent limitation over, as in regard to the 


whole not veſting in the firſt deviſee or legatee. 


And though Lord Talbot ſeemed to admit 
the diſtinction in the caſe of Atkinſon v. Hut- 
chinſon, yet it was only by way of auxiliary ar- 
gument ; he by no means appears to have 
founded his opinion or decree in the caſe upon 


it; nor indeed was there any call for it; for 


the words there, were, without leaving ue, the 


Atkinſon v. 
Hutchinſon. 
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import of which J have conſidered; and in 


regard to which words Lord Talbot obſerved, 


the caſe of Forth and Chapman was in point, as 


there could be no difference between the words 


without leaving iſſue, and leaving no iſſue ; he 


founded his decree therefore upon the prece- 


dents in point. And it is further obſervable, 
that in Atkinſon v. Hutchinſon there was a pre- 
ceding limitation upon the death. of any of the 
children without leaving iſſue, to the fur vivors 
of them; now this ſtrictly was not appli- 


cable to an indefinite failure of iſſue, becauſe 


confined 
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confined to a ſurvivor; and it was but reafon- 
able to give the ſame words the ſame conftruc- 
tion in the ſubſequent limitation, which they 
muſt bear in a limitation immediately preced- 
ing, applied to the ſame ſubject. | 


And ſo in a caſe of later date, where the 
teſtator ſaid, M. D. 7 make my ſole heir and 
executrix, and if ſbe die without iſſue, then to go 
to L. B. Lord Hardwicke held, that no au- 
thority came up to ſupporting the point, that 
ex vi termini ſuch a limitation of a perſonal . 
eſtate ſhould be confined to a dying without 
iſſue living at the death of the firſt taker; and 
that as the limitation was general, and not 
reſtrained by any circumſtance in the will, the 
deviſe over was void. And his Lordfhip 
was of the ſame opinion in a ſubſequent caſe, 
when he ſaid, © Where there is a deviſe of a 
e leaſe for years to a man, and if he die with- 
cout ifſue, remainder over; there is no doubt 
** but -the whole intereſt veſts in the 150 
„ taker.” 


I ade, ſince the caſe of Beauclerk v. Done, 
there has been the caſe of -Keily v. Fowler de- 
termined in the Houſe of Lords, upon an 
appeal from the court of Chancery in Ireland: 
where V. C. left and bequeathed, unto his 
daughter and only child, all his worldly ſub- 
ſtance, lands, ſtock, corn; debts, and houſhold 

"IS | 
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I goods, vrovided ſhe married. by the Conlent 


of his executors herein mentioned: but in caſe 
the married without the conſent of his execu- 
tors, ſhe was to have only twenty, cows ahd a 
horſe for her whole fortune : and after naming 
A. and F. his executors, he appointed, that 
in caſe his ſaid daughter ſhould die without 
iue, all his ſaid ſubitancs ſhould return back 
to his executits, 10 be diſtributed as he ſhould 
_ thereafter direct. And laſtly, in, caſe. his 
daughter ſhould marry without conſent, or die 


 wbithout iſſue, he appointed that all his ſaid ſub- 


ſtance, c. ſhould return back 20 his executors, 
to be by them diſtributed in manner following; 
viz. to his nephew J. D. 100). to H. G. gol. 
to each of his executors aforg/aid 501. to his 
daughter twenty cows and a horſe only, and 
the remainder to be equally divided amongſt 
the children of his ſiſter E. F. 


The e was, whether the limitation 


over of the perſonal eſtate after the death of 
the teſtator's daughter without I ſue was good? 
The court of Chancery in Ireland held it was: 
and their decree was canfirmed by the Houſe 
of Lords here, upon the opinion of the Judges, 
that the bequeſt over was to take effect on the 
death of the daughter without iſſue then liu- 


ing. 
B b Now 


„ „„ 


Now in this caſe, we may obſerve, a material 
circumſtance reſtrictive. of the general import 
of the words die without Iſſue; which, was, that 
in ſuch event, the eſtate, Oc. was directed 10 
return hack to his eXecutors, to be diſtributed 
by them (viz, the executors he had named, 
for upon the ſame event he gave to each of . huts 
executors aforeſaid col.) Now this was a per- 

ſonal traſt in thoſe particular executors, to be 
performed by them, after the determination of 
the firſt eſtate by either of the two events, of 
his daughter's marriage without conſent. or 
her death without iſſue. Therefore we muſt 
theſe events to be ſuch, as if they happened 
at all, would in all probability happen in, the 
life-time of his faid executors, or one of them; ; 
otherwiſe we make him repoſe a truſt in his 
 Executors, inconſiſtent with a probability of 
their living to perform it. 


But a general FLEA; failure of iſſue i is an 
eyent, in contemplation, too remote to be con- 
fined to the period of any life in being; there- 
fore it was reaſonable in this caſe to conſtrue 
the words dying without I ue, dying without iſſue 
then living; in order to reconcile the extent of 
the limitation to his daughter, to the nature 
of the truſt repoſed in his executors, and make 
the whole will conſiſtent. As io any thing 
mat miglit be inferred from the deviſe over 
to his n ſter's children being intended as a 
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perſoial proviſion for them, as much may in all 
cafes be inferred from a deviſe over to any 
relation or other perſon; and therefore I con- 
ctive amounts to nothing at all: nor indeed 
did the caſe want any further aſſiſtance; for 


the circumſtance reſpecting the truſt in his 
executors, was Fru and ſtrong. 


„Aiberelore are the judgment in ide 
caſe' of 'Keily and Fowler, does not at all claſh 
with the deciſion of Lord Hardwicke in the 
caſe of Beauclerk v. Dormer. But that both 
thoſe caſes concurred, in confirming the very 
ſame iſtinction in regard to the effect or va- 
lidity of an executory limitation of perſonal 
eſtate after a dying without iſſue, under dif- 
| ferent circumſtances of latitude or reſtriction, 
as the whole ſeries of preceding caſes ſeems to 
have furniſhed us with, if we claſs and eſti- 
mate the reſolutions in theſe caſes according 
to the ſeveral grounds on which they appear 
to have been founded; and that the diſtinc- 
tion thus to be le ed. from a general come 
parative view of all the caſes upon this point, 

appears to be no more nor leſs than this, 
B. 


That altiough in the limitation of a per- 
ſonal eſtate, after a dying without iſſue, thoſe 
words ſhall not ex vi termini, and without the 
concurrence of any other circumſtance of in- 

B b 2 tention, 
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tention, ſignify a dying without iſſue then liv- h 
ing, even though the limitation is in the na- 
ture of an eſtate-tail by implication only; yet 
on the other hand they ſhall not ex vi termint, 
when there is any other circumſtance of in- 
tention, import an indefinite failure of iſſue, 


even though the limitation is in the nature of 


an expreſs eſtate- tail; but that in either caſe, 
if the limitation reſts ſolely upon the uſual 


extent and import of thoſe words, the limi- 


tation over 1s too remote, and therefore void ; 
and the whole veſts in the firſt deviſee or le- 
gatee; but that in either caſe, the ſignification 
of theſe words may be confined to a dying 
without iſſue then living, by any clauſe or cir- 
cumſtance in the will, which can indicate or 
imply ſueh intention. 


But however, it has been ſaid, that where 
a perſonal eſtate was limited to one for life 
expreſsly, and if he die without iſſue, remainder 
over, ſuch remainder ever was good; be- 
cauſe the expreſs eſtate for life ſhould not 
be enlarged by mere words of implication. 
The place cited for this point in 1 Fg. Abr. is 
1 Chanc. Rep. 411. which muſt be an error in 
print, for there is no ſuch page or caſe in the 
book; in 2 Chanc. Rep. 410. indeed, there is 
the caſe of Smithi v. Clever, which is allo re- 
ported in 2 Fern. 38. in which caſe it was held, 
where 
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22 of money was bequeathed to one 
for life, and if he ſhould die witheut iſſue, the 
principal to remain over, that the limita- 


tion over was good, - But that deciſion turned 
upon a different principle; for that caſe was 


determined upon a diſtinction taken, be- 
tween a bequeſt of the intereſt of money to 
one for life, and a bequeſt of the money it- 
ſelf. A diftinQtion which appears to have 
been ſince exploded in the caſes of Butterfield 
v. Butterfield, and of Daw v. Pitt before cit- 


Vide ſupra, 


p. 347. 350. 


ed. And indeed from the general tenor of 


the caſes cited in the preceding pages, it may 
de collected, that, with reſpect to the validity 
of the limitation over, it is the (ame thing, 
whether the deviſe of a perſonal eftate be to 
one for life expreſsly, and if he die. without 
iſue, remainder over; or to one (indefinitely) 
and if he die without ifſue, remainder over. 
Thus in the caſe of Love v. H/yndham, the 
deviſe was to one for life expre/sly, and: if he 
die with out iſſue, remainder over; and yet. the 
remainder was held void. 


So in a caſe where a teſtator deviſed a term 
to truſtees in truſt for his ſon T. for ſo many 
years of the term as he ſhould live, and after his 


deceaſe, in truſt for the iſſue- male of T. law- 


fully begotten, for ſo many years of the unex- 
pired term as ſuch iſſue- male ſhould live, and 
when the iſſue. male of his fard (on ſhould hap- 

| pen 


Supra, p 342. 


Clare wv, 
Clare. 

Caf. TOR 
Talb. 22 


Supra, p. 366. 
and vide 2 
Siderf. 151. 
and Salterno. 
Saltern ſupra, 


p. 368. 


1 


! 
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pen to be extinct, then in truſt for his ſecond 


ſon V. for life, remainder over, Sc. and 
made 7. ſole executor and reſiduary legatee; 
J. died without iſſue - male; though Lord Talbot 
held in this caſe that the ſubſequent limitation 
to the iſſue did not enlarge the expre/s eſtate 
for life given to the firſt deviſee; yet he alſo 
held that the remainder over upon the extinc- 
tion of iſſue-male, (which is equivalent to a 


dying without iſſue, when taken as an indefinite 
failure of iſſue) was void; and that 7. beca me 


intitled to it by the reſicuary bequeſt to him. 


If there is any difference between a 5 
of a term, c. to one for life expreſsly, and if 
he die without iſſue, remainder over; and a 
limitation to one indeſinitely, and if he die 
without iſſue, remainder over; it ſeems to be 


this; that in the latter caſe, (where there are 


no reſtrictive circumſtances to confine it to a 
dying without iſſue then lng) the whole veſts 
in the firſt deviſee; whereas in the former 
it may, in ſome inſtances at leaſt, be conſidered 
as returning to the executors or perſonal re- 
preſentalives of the teſtator, after the death of 
tenant for life. : 3 


That in the 3 ok (where * 
is no ſuch reſtriction as above mention- 
ed) the whole veſts in the firſt deviſer oc le- 


gatee, appears from the above cited caſe of 
Burford 


- 


995 J 


Burford v. Les, and the otlier caſe cited from 
Freeman; as well as from other caſes which 
might be cited: and that in the former caſe, 
it may ſometimes be conſidered as returning 
to the executors of the teſtator, ſeems to be 
an inference afforded by the above cited caſe 
of Clare v. Clare; where Lord Talbot held, 
that the limitation to the iſſue did not enlarge 
the expreis eſtate for life, and conſequently 
that 7. did not take the whole term by virtue 


Supra, 8.3. 


of the limitation; but that the reſidue of the 


term, after his life-intereſt, veſted in him as 
reſiduary legatee of his father. 


For though it ſeems, that wherever a term 
is deviſed to one for a day, or an hour, it is 
held to be a deviſe of the whole term, if the 
deviſe over be void, and it appear to be the 
intention of the teſtator to diſpoſe of the whole 


Vide I P. W 
665. 


from his executors: Yet, if ſuch intention 


does not appear, then it has been held, that a 
limitation of a term to one for life, does not 
veſt the whole ſo abſolutely in him as to be at 


his diſpoſal, but leaves a poſſibility, (viz. 


upon the death of the deviſee within the term) 
of reverter in the executors of the teſtator. 
Thus where A. poſſeſſed of a term for 99 
years, deviſed it to B. for life, and then to C. 
for life, and fo on to five others ſucceſſively 
for life ; after the death of all ſeyen, upon the 

queſtion 


1 Salk. 231. 
Eyres v. 
Faulkland 
and vide 
Pollex. 32. 
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Oakes wv. 
Chaltonr. 


Pollcxf, 38. 


I 


queſtion who ſhould have the reſidue of the 
term, it was adjudged to revert to the execu- 
tors of the teſtator. | { 

Upon the diſtinction between a dying with- 
out ifſue generally, and a failure of iſſue con · 
fined to the period of a ie in being; it ſeems 
to follow, that though an executory deviſe in 
tail or in fee to one in eſſe after a dying without 
Me, is void; yet an executory deviſe for life 
to one ix eſſe, to take place after a dying wit hi- 
aut iſſue, may be good; becauſe in the latter 
caſe, the future limitation being only for life 
of one in eſſe, it muſt neceſſarily take place 
during that life, or not at all; and therefore 
the failure of iſſue, in that a is canfined to 


the compaſs of a life in being. 


Alpen this principle it appears that the re- 
ſolution in the caſe of Oakes v. Cha//ont, may 
be accounted for and maintained; where a 
term wes limited in truſt for one for life, then 
for. his wife for life, then for E. for life, then 
for his children for their lives, and for want of 


uc n ifſue, to J. for life, then to his children 


tor their lives, and for want of ſuch iſſue, then 
to $8. C. for life, with other limitations over. 
The firſt deviſee and his wife died, and . 
and 7. died without iſſue ; and upon the quei- 


tion, Whether the limitation to 8, C. was 


good ? 


1 97 1 


ond It was adjudged that it was 558. 
Here we obſerve, the limitation to S. C. 
was only for life, ſo that if all the preceding 


truſts did not fail or expire in the life-time of 


S. C. that limitation could not take effect; 
and conſequently it was confined to the period 
of a life in being, viz. the life of S. C. and 
n did 108 create a perpetuity, Fe 


So in another eas —_ 4: tenant the be, 
demiſed to truſtees for 99 years, if {be ſbould 
fo long live, in truſt for herſelf during her 
widowhood, and after her marriage, then in 
truſt for C. her ſecond fon and the heirs of his 
body, and if he died 40irhour iſſus, then in truſt 
for D. her next ſon: Upon the queſtion, 
whether the limitation over to D. was good ? 
It was ſaid, that the only objection to limiting 
a term to one and the heirs of his body, and 
then over in default of iſſue, was, becauſe it 
would make a perpetuity ; but here the whole 
term being to determine on 4.'s death, there 
could be no perpetuity ; nor, indeed, could 
there, tor the ſubſequent limitation could not 


potlibly take effect, unleſs it was in the life- 


time of A. The court it appears, gave no 
Spinion on this point; but the reporter (with 
zood reaſon, as it ſeems) adds“ deo quære, tho? 
it ſeems rather to be a good limitation of the 
truſt, and within the reaſon of the Duke of 


« Norfolk's 


2 P. W. 60f, 
in caſe of f 
King v. Cot- 


ton. 


— — —— ne — 
— — 
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Vide 3 Atk. 


449- 
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« Norfolk's caſe and the ſeveral other ſubſe- 
e quent AR Ipc=ogeg ms oat 12 


2993 
42 202-34 , 


And upon the ſame principle Lind Hard- 
wicke obſerved, that if a man limits a ſum of 
money, on failure of iſſue of the bodies of huſ- 
band and wife, to any other perſon in tail, it 
would be void: as an executory deviſe; being 
too remote as depending upon a dying with- 
out iſſue generally; but where the limitation 
over is for life, there it is a reaſonable conſtruc- 
tion to confine it to a failure of iſſue during 
a life in being; which had been held in the 
caſes of executory deviſes to be good, if it 
fall within the compaſs of ever ſo e lives 
in being at the ſame time. 


Ok 
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Of other Matters relating to executory 
. Deviles. | 


We bave ſeen, in the preceding part of 
this treatiſe, that in reſpect to limitations 
of real eſtates, where an eſtate for life is 
given to the anceſtor, followed by a limita- 
tion to his heirs general or ſpecial, the ſubſe- 
quent limitation veſts in the anceſtor, and the 
heir takes not by purchaſe. But in the ſimita- 
tion of perſonal eſtates, a ſimilar rule does not 
always hold. If a term be deviſed to one 
for life, and afterwards to the heirs of his body, 
theſe words are generally. words of limitation, 
and the whole veſts in the firſt taker ; as is 
evident from ſeveral of the caſes before cited. 


So where a term was limited in truſt for S. 
during her life, and immediately from and after 
her deceaſe, to the heirs of the body of S. 
lawfully to be begotten, if the term ſhould fo 
long endure, and in default of ſuch iflue, then 


Dod v. Dic- 


kinton. Vin. 
vo! 8, 2451. 


pl 25. 


Sup ta, p. 346. 


2 Alk. 376. 
3 Ark. 398. 
And vide 

D.w To Pitc 


ſupra p. 347- 


Theebridge 
4 Kilburne 
2 Vez 233. 
Vide intra, 


p. 283. 


to B. Lord Hardwicke expreſſed himſelf of | 


opinion, that the whole term veſted-in 5. 


And again, where real and perſonal eſtate 
was devited to truſtees in truſt to pay the pro- 
fits to G. during his life, and afterwards to 
pay the ſame the heirs of his body; Lord 
Hardwicke held that the perſonal eſtate vetted 
abſolutely in G. by this limitation, 

| | However, 


Garth +. 
Baldwin, 


2 Ver. 640 
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Peacock wv. 
Spooner. 

2 Vern, 43. 
195. 


2 Freem. 114. 


2 Wern. 362. 
2Freem. 231. 


Dafforne v 


Goodman. 
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However, if there appears any other cir- 
cumſtance or clauſe in the will, to ſhew the 
intention that theſe words ſhould be words of 
purchaſe, and not of limitation, then it ſeems 
the anceſtor takes for life only, and his heir 
will take by purchaſe. l ſhall firſt inſtance 
this in two caſes of limitations of the truſts of 
a term in marriage- ſettlements. But I have 
before obſerved, that executory deviſes and 
the limitations of the truſts of a term, are 
governed by the ſame rules, 


Thus where a term for 900 years was a(- 
ſigned in truſt, to permit the huſband and wife, 
and the ſurvivor. of them, to receive the pro- 
fits for ſo many years as they, or the ſurvivor 
of them, ſhould happen to live, and after 
their deaths, to the uſe of the heirs of the body 

of the wife by the huſband to be begotten; 
Lord Chancellor Jefferies decreed that the 
whole veſted in the wife; but afterwards the 


Lords Commiſſigners decreed that the heir of 
the body took by purchaſe, and that it did 


not veſt abſolutely in the mother who ſur- 
vived, ſo as to go to her adminiſtrator. This 
laſt decree was afterwards affirmed in the 
Houſe of Lords, though the Judges were fix 
to two againſt it. The ſame point was after. 
wards decreed in a ſimiler caſe of Dafforne v. 
Gcdman; where a term was aſſigned in truſt 
to permit F. to receive the profits for fo many 

| | years 
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years of the-term as. he ſhould live, and 
after his death to permit 4. his intended wife 
to receive the profits for ſo many years of the 
term as ſhe ſhould live, and after both their 
deaths, to permit the heirs of the body of A. 
to be begotten by the ſaid F. to enjoy the 
lands for the reſidue of the term. This lat- 
ter decree was grounded cn the authority of 


_ the preceding. 


It is true no particular expreſſion in either 
of theſe caſes, determined the intent to be, that 
the heir of the body ſhould take as a pur- 
chaſer ; but theſe being caſes of marriage ſet- 

| tlements, it was reaſonably enough inferred, 
that the iſſue of the marriage were intended 
objects of the ſettlement, and the term not 
deſigned to veſt wholly in the mother. But 
afterwards, in a ſubſequent caſe of a marriage- 
ſettlement, a decree at the Rolls, grounded 
upon the caſe of Peacock v. Spooner, was reverſ- 
ed, and the limitation to the heir-male decreed - 
to be void, | | | 


The caſe was this: On the marriage of A. p. w. 132. 
his grandfather aſſigned a term for 100 years Web v. Web. 
in truſt for A. for life, then to A.'s wife for life, 

and after their deaths for the heirs of the bodiæs And vide 

of A. and his faid wife: the wife died leaving F. W. 36c. 


iſſue, AJ. ſurvived; it was determined that e 


the p 343. 


c 


181 


the whole term veſted in A.— This laſt caſe 
appears to have been the ruling authority ever 
ſince in caſes of the like nature; and that of 
vide 2 Vez. Peacock v. Spooner, it ſeems, is only attended 
660. to in caſes exactly the ſame in /pecte with itſelf, 
as was that of Dafforne \ v. Goodman, as reported 
by Freeman. 


2 Alk. 89 But there have been other caſes, which have 
Hodgſon v. proceeded entirely upon circumſtances of evi- 
Buſſey. dence of the intention. As where a term was 


ſettled in truſt for one if ſhe ſhould fo long 
live, and after her deceaſe, in truſt for her 
huſband if he ſhould fo long live, and after 
his deceaſe, in truſt for the heirs of the body 
of the wife, begotten by the huſband, and 
' their executors, adminiſtrators and aſſigns , 
Lord ' Hardwicke decreed, that the limitation 
to the heirs of the body, &c. were words of 
purchaſe, as he held the additio:1 of the words 

7 executors, adminiſtrators and aſſigns, ſtrong evi- 

Vide Barnar- X Ss 

diſt. Rep. in dence of the intent to give only an uſufruc- 


Chance. 199. tuary intereſt for life, and to veſt the property 
2 Vezey 660. in the ones of the body. 


| The like point was decreed in the cafe of 
Read v. Snell before cited; in which cale the 
deciſion was grounded on the words leaving 1s 
Read w. Snell. i f 
2 Alk. 642, firs of her body, which were conſidered as re- 
Supra, p 359. lative to the time of her death, and therefore 
| ; reſtrained 


% 
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reſtrained the general import of the proceding | 
limitation to the life only a "ow taker. 


I; M01 1 ore 14 


And in lie, gant of Read v. ls 10 Paine v. 
Rape cited the caſe of Paine v. Stratton; N 
where P. bequeathed perſonal eſtate; to &. for cited. 6 
life, and after her deceaſe to the heirs. of her 
body lawfully begotten or. to be begotten; and 
for want of ſuch iſſue or heirs of her body as 
aforeſaid, he gave the ſame to the children of 
M. immediately after the deceaſe of S. Theſe 
words, | after the deceaſe of S. it ſeems had been 
interlined, and afterwards eraſed; and Lord 
Macclesfield, and afterwards the Lords Com- 
miſſioners, though they held the limitation over | 
void, becauſe theſe words were not admitted N 
to be part of the will, yet ſeemed to think it | 
would have been emen if theſs: n 
not been eraſed. | 

How e034 ifo. 

And ſo; 8 in the aj: cited 100 of et 379. 
7 heebridge v. Kilburne, though Lord Hardwicke 
was rather of opinion, that the whole term 
veſted in S. and that there was no ground for 
any other conſtruction unleſs from the word | 
immediately, which he thought was too preca- Vide 2 Ver. 
rious; yet he ſeemed not to be very confident 236. 
that the limitation io the heirs of the body 
might not, even in that caſe, operate as words 
of purchaſe : and held that the limitation then 
would have veſted in the ſon of S. who died 

an 


V. 3 Alk. 398. 
in caſe of 
Lampley v. 


Blower. 


Supra, p. 360. 


War man v. 


Seaman. 


Fin. Chan. 


Rep. 279. 
Ard vide 
Clare. Clare. 


ſopra, p. 37g. 
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an infant in her life-time, though he did not 
live to anſwer the deſcription of heir; for that 
it would then amount to the ſame thing as if 
it had been to the I ue of her body; and that 
where the words heirs of the body, when taken 
to be words of purchaſe in ſuch a limitation, 
have been conſtrued in the ſenſe of iſſue, it 
was never held neceſſary that the iſſue ſhould 
ſurvive the firſt taker, fo as in ſtrictneſs to be 
heir; for that it was not like a limitation to 
the heir of the body in the fingular number, 


which would be ſuch a deſcription as to ſhew, 


that ſuch perſon as Was ſtrictly wr. Dn 
take. 


And again, a limitation of a term to A. and 
to her i ue, it ſeems, veſts the whole in 4. if the 
deviſe reſts there, though the addition of the 
ſubſequent words, and if A. die and leave no 
iſſue, Lord Hardwicke ſaid, related to any 
child living at A.'s death, and therefore ſhewed, 
that ſuch iſſue was to take after A.'s death, 
and conſequently the word fue there was to he 


conſidered 28 a word of Tran 


But a deviſe of a term to A. ſor hfe, and 


afterwards to his iſſue, it ſeems, does not en- 
large the eſtate to A. but after his death, the 
whole veſts in the iſſue, 


It 


— 
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ee ſeems formerly to have been held in b 
caſes, that an executory deviſe of a term to a 
perſon not in eſe was void; but that point is 
long: ſince ſettled to the contrary, and it is 
certain, that any executory deviſe, whether to 
a perſon in eſe or not, is good, if confined to 
take effect within the limits before expreſſed. 


1 ſhall next proceed to ſome obſervations 
in reſpect to certain limitations of ſubliſting 
leaſes for lives, which neither have the effect of 
regular limitations of eſtates of inheritance, nor 


yet operate as executory deviſes. . Thus it is 


if a perſon ſeiſed of an eſtate pur autre vie, de- 


| Mod. 54. 
Pollex. 32. 


Vide Stephens "0 


Stephens, 
&c. inſra. 


viſes it to one (indefinitely or for life) and to tle 


heirs of his body, or to one and his heirs and 
if he dies wiyhout heirs of his body, or, in ge- 
neral to one in ſuch manner as would give him 
an eſtate- tail in lands of inheritance, the limi- 
tation, in theſe inſtances, makes no eſtate-tail 
properly ſo called; for all eftates tail muſt be 
of inheritance ; nor are theſe limitations execu- 


tory deviſes ; but it appears, that the limita- 


tion to the heirs of the body may carry the 


eſtate to them, and a remainder over may 


take effect, if the perſon intitled by virtue-of 
the limitation in tail makes no diſpoſition of 


the eſtate. But the perſon intitled under the 
limitation in tail, it ſeems, may if he thinks 
fit diſpoſe of the whole, and bar as well the re- 
mainder over, as his own iſſue. 
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That a remainder over is not void, and that 
the iſſue may be barred, appears in a caſe, 
where J. C. ſeiſed of an eſtate for three lives, 


* deviſed the lands to his daughter MM. for life, 
remainder to her iſſue male, and for want of 


| ſuch iſſue remainder to L., afterwards M. in 


conſideration of an intended marriage, convey- 
ed the lands to the uſe herſelf and her in- 
tended hufband, and the-heirs of their bodies, 
remainder to the heirs of her intended huſband. 


N. died without iſſue, and upon a claim under 


the remainder man L. the queſtion was, whe- 


ther the remainder of an eſtate pur autre vie to 


B. after a deviſe thereof to A. in tail was good ; 
and if ſo, whether it might be barred by leaſe * 
and releaſe. 


The court agreed, that the limitation of an 
eſtate pur autre vie to one and the heirs of his 
body, makes no eſtate tail; for all eſtates tail 
are eſtates of inheritance, to which dower is in- 


cident, and muſt be within the ſtatute de donis; 


but in the limitation of an eſtate pur autre vie, 
there was no inheritance nor dower, nor was it 
within the ſtatute, but was only a deſcendible 
freehold. And Lord Chancellor held it was a 
good remainder to B. on the deceaſe of 4. 
without iſſue, it being no more than a deſcrip- 


tion who ſhould take as ſpecial occupant dur- 


ing the life of ceſtui que vie. And his Lord- 
ſhip ſaid, that though by Jeaſe and releaſe A 1. 
might bar the heirs of his body as in ſome 

meaſure 
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meaſure claiming under lun yet he inclined 
to think that A. could not bar the remainder 


over to B. eſpecially by the conveyance by leaſe 


and releaſe ; nay indeed it ſeemed to him as if 
no act of A. could bar the limitation to B. 


1 however, has the veces over, as 
well as the iſſue, may be barred in ſuch caſes, 
appears by another deciſion : where D. a feme 
covert, being tenant for life, remainder! to her 
firſt and other fons by a former huſband in tail 
male, under a deviſe of lands held by leaſe for 
three lives, S. the ſon of D. by her former huſ- 
band, brought his bill to have the leaſe renew- 
ed and ſettled on D. for life, remainder to im- 
felf and his heirs; the court conceived it could 
not be done, till a fine fur conceſſerunt was le- 
vied by S. and D. and her huſband, (for D. we 
find was under coverture) but that being done, 
and an aſſignment of the leaſe (by leaſe and re- 
leaſe) to new truſtees being made, the court 
ordered that the new leaſe ſhould be to the 
new truſtees upon the truſts ſo deſired. 
The reporter adds, that it ſeems reaſon- 
able, that the firſt tenant in tail (improperly 
ſo called) ſhould be allowed to bar the 


limitations over; for though the original leaſe. 


be only for three lives, yet it being the intereſt 
of both landlord and tenant that the leaſes 
ſhould be renewed, and it being the doctrine of 
the court of Chancery, that all ſach ney leaſes 


Cc 2 | are 


Duke of 
Grafton &. 
Hanmer. 
3 P. W. 266. 
in the Note. 


1 


are ſubject to the old truſts, the eſtate might 
by this means continue for ever, without any 
poſſibility of * barred. 


Baker V. And ls in a former 3 where A. "Ri 


Bayley. ing ſettled an eſtate, which he held for three 
2 Vern. 225. 


lives, to the uſe of himſelf in tail, remainder to 
D. ſurrendered the old leaſe, and took a new 
one to himſelf; D. brought a bill to have the 
benefit of the remainder preſerved to him; 
the court held the remainder void, and diſ- 
miſſed the bill, ſaying, that if it were good, it 
might be barred by deed or ſurrender, or other 
conveyance, without a common recovery. 


Norton v. And fo where NM. holding lands to him and 


Frecker. 1 A : y 
| Atk. 524. his heirs for three lives; upon his ſecond mar 


riage, ſettled the ſame to the uſe of himſelf for 
life, remainder as to part to the uſe of his firſt 
and every other fon in tail-male, remainder to 
his own right heirs; and as to the other part to 
the uſe of ſuch child or children of the marriage, 
and for ſuch eſtates as he ſhould by deed or 
will appoint, and for want of ſuch appoint- 
ment to the firſt and every other ſon in tail- 
male, remainder to his own right heirs, There 
were ſeveral children of the marriage; and af- 
terwards, upon the marriage of R. the eldeſt 
ſon N. by deed, which was alſo executed by 
R. ſettles the lands in truſt for himſelf for life, 
remainder to R. for life, and if he ſhould die 
without 
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without iſſue male of his body, remainder 


over. 


Upon a claim after the deceaſe of R. with- 


out iſſue, by a ſon of a younger ſon of N.'s 


ſecond marriage, Lord Hardwicke was of opi- 


nion, that by virtue of the remainder limited to 
the firſt and other ſons in the firſt ſettlement; 
the plaintiff would be intitled, if nothing had 
been done ſubſequent to bar his right. He 
ſaid, that in the caſe of Waſteneys and Chapple 
in the Houſe of Lords in 1712, it was de- 
termined, that in reſpec to eſtates thus granted 
in fee determinable on lives, a perſon may take 
by way of remainder as a ſpecial occupant; 


but that as ſuch an eſtate-tail is not within the 


ſtatute de donis, nor barrable properly by a re- 
covery as an eſtate tail, any limitations de- 
pending thereon are intirely in the power of 
the firſt taker in tail, and may be deftroyed 
by any conveyance” or even articles in equity, 
and that it was ſo determined in the caſe of 
the Duke of Grafton v. Lord Euſton, in 1722, 
in which his Lardſhip was counſel himſelf, 
— That the latter ſettlement in the principal 
caſe, amounted to a good diſpoſition by R. of 
all the intereſt claimable by him, or any other 
in remainder after him; clearly ſo with re- 
gard to the firſt part of the lands, tenant for 


life and remainder-man in tail of an intereſt 


veſted having joined in the conveyance, and 
limited the eſtate to other uſes; and as.to the 
other part of the lands, though no remainder 

| was 
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was veſted | in R. yet the father and ſon both 
joining amounted to a good diſpoſition of it. 


So in another caſe, Lord Harkwicke aid, ü 
that in the caſe of a deviſe of a leaſe for lives 
to a man, and if he dies without iſſue, remain- | 
der over, the firſt taker has a power over it 
during his own life ; but if he makes no uſe 
of that power, upon his death it veſts in the 
remainder man, who takes as ſpecial occupant. 


80 that now it appears to be ſettled beyond 
diſpute, that where leaſes pur autre vie are li- 
mited to one in tail, he may, by leaſe and releaſe 
or any other conveyance proper for paſſing eſ- 
tates of freehold, bar his own iſſue and all re- 
mainders over, and make a complete diſpoſition 
of the whole eſtate. 


But an eſtate pur autre vie may be limited to 
one for life, ſo as to confine his intereſt and 
power of diſpoſition to his own life eſtate only; 
as where an eſtate pur autre vie is limited to 
A, for life, remainder to B. for. life, there the 
firſt taker cannot bar the remainder. This 
was clearly held by the court in the above cited 
caſe of Low v. Burron, for ſuch a limitation 
in a remainder after a life-eſtate only, has no 
tendency to a perpetuity. | 


And in a caſe, where A. having a freehold 
leaſe for three lives to her, her executors, ad- 
miniſtrators and aſſigns, aſſigned it and all her 

right, 
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tight, title and intereſt in and to the ſame, ts à 


truſtee to the uſe of her ſon S. for and during 


the term of his natural life, and from and af. 


ter his deceaſe to the uſe of his iſſue lawfully 
begotten, and for want of fuch 1/ſne to the uſe 
of A. her executors and adminiſtrators during 
the reſidue of the term. Lord Hardwicke held, 
that S. took an intereſt for his life, and the 
whole reſidue of the leaſe veſted abſolutely in 


the iſſue, for he conttrued the words for want 


of ſuch iſſue to mean not leaving ue; and that 
the effect of the limitation was to the ſon for 
life, and if he had any children, that they 


fhould have it abſolutely, and if he ſhould , 


have no child, then to A. her executors and 
adminiſtrators.. | 


And it is the ſame thing if the firſt limitation 
be for 20 lives all ſpending at the ſame time, 
ſince it amounts to no more than the life of 
the ſurvivor of them. | 


Here indeed it may not be i improper to re- 
mark, once for all, that any limitation in fu- 
ture, or by way of remainder of lands of 
inheritance, which in its nature tends to a per- 
petuity, even although there be a preceding 
veſted freehold, ſo as to take it out of the de- 
ſcription of an executory deviſe, is by our 
courts conſidered as void in its creation; as 


in the caſe of a limitation of lands in ſuceeſſion, 
firſt 


And vide 
Warman v; 
r ae 
upra p. 384. 
and pöllex. 


123. 


Vide 3 . W. 
265. 
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firſt to a petſon in eſe, and after his deceaſe 
to his unborn children, and afterwards the 


children of ſuch unborn children, this laſt re- 


Humberſton 
d. Humber- 
ſton. 

1 P. W. 332. 
and vide 3. 
Burrow 1632. 
et ſeq. 


mainder is abſolutely void; and there is no car- 


rying the eſtate to them but by compriſing 


them in the extent of the eſtate limited to 
their parents, namely, to the unborn children of 
the perſon in eſe; that is, by giving ſuch un- 
born children of the perſon in e, an eſtate of 
inheritance, which is an eſtate- tail, /pecral at 


| leaſt. 


And it is upon this principle, that the con- 
ſtant practice of limiting an eſtate- tail to the 
firſt and other ſons in marriage ſettlements is 
founded ; for though a child unborn might 
take an eſtate for life as well as an eſtate- tail, 
yet ſuch eſtate would no: extend to the iſſue 
of ſuch child, and no eſtate limited to ſuch iſ- 
ſue, as purchaſers, would be good. 


Therefore where a teſtator deviſed lands to 

a corporation in truſt to convey the ſaid lands 
to M. for life, and after his deceaſe to M.'s 
firſt ſon for life, Sc. and if no iſſue- male of the 
firſt ſon, then to the ſecond ſon of M. for life, 
and fo to his firſt ſon, &c. with remainders 
over to about fifty others for their lives ſucceſ- 
fively, and their reſpective ſons when born for 
their lives reſpectively, and ſo on without giv- 
ing an eſtate-tail to any of them, or making 
| any - 
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any diſpoſition of the fee. Lord C. Cowper held 
this to be a perpetuity : but that the convey- 
ance ſhould be- as near the intent as the rules 
of law would admit, viz. by making all the 
perſons in being but tenants for life, and limit- 
ing eſtates tail to the ſons unborn. | 


With regard to executory deviſes we are to 
remember, that wherever one limitation of a 
deviſe is taken to be executory, all ſubſequent 
limitations muſt likewiſe be ſo taken. This is 
laid down as a rule by Serjeaut Pemberton in 
the caſe I have cited in the margin; for (ſays 
he) the ſeveral limitations of a deviſe of one 
and the ſame thing, ſhall never be made to 
operate ſeveral ways (viz.) ſome by way of ex- 
ecutory deviſe, and others by way of remainder. 
The court ſeemed to admit the truth of the 
poſition ; but it may be worth while to conſi- 
der upon what reaſons it is grounded, for in 


Vide Ca rth. 
310. Reeve 


and Long. 


the courſe of practice, queſtions frequently 


ariſe, which turn upon this very point. 


With reſpe& to the deviſe of a term, it is 
clear, that if there be 20 limitations of it after 
a deviſe to one for life, &c. every one of the 20 
will be equally executory as the firſt of them; 
becauſe all are equally limitations of a term 
after a diſpoſition thereof for life, which can- 
not hold otherwiſe than by way of executory 
deviſe. Therefore the queſtion can only ariſe 
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vide ſupra, 
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and Reeve v. 


Long 


4 Mod. 282. 
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in regnitd to the deviſe; of a freehold; and 


there we are to conſider, that every executory 


. deviſe is either the limitation of an eftate after 


the fee has already been diſpoſed of, or elſe is 
a freehold io commence in futuro, without any 
preceding freehold to ſupport it. In the firſt 
caſe it is evident, that every limitation ſubſe- 
quent to the firſt executory deviſe, mult be 
alſo executory, becauſe it is alſo a limitation 
of an eſtate after the fee has already been diſ- 
poſed of. In the latter caſe, the firſt executory 
limitation; being the firſt frechold limited by 
the will, no freehold can veſt in poſſeſſion un- 
der that will, before the time appointed for ſuch 
limitation to take effect; if it could, then 
would that ſuppoſed executory limitation be 
really not executory, becauſe it would in that 
caſe be ſupported By a NY veſted free- 
hold: 


It is true, that in relation to contingent 
remainders a ſubſequent remainder may vef 


in intereſt before a preceding contingent re- 


mainder, as I have before obſerved when I 
was treating of ' contingent remainders; but 
that is only where ſonte preceding freehold 
veſts in poſſeſſion in the mean time: but no 
ſubſequent remainder can firſt veſt in poſſeſ- 


ſion, and afterwards a preceding eſtate take 


place; for wherever. a ſubſequent limitation 


veſts in poſſeſſion before a preceding contin- 
gent 
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gent one can ariſe and veſt, ſuch preceding 


one is utterly precluded and deſtroyed, as we 
have already ſeen. | | 


But in the caſe; now under conſideration; 
there is no freehold limited to veſt immediately 
in poſſeſſion. We cannot make the preceding 


eſtate and the remainder change places, and 


the latter come into poſſeſſion before the for- 
mer; this would be àbſurd, and directly con- 
trary to the order of the limitations. If this 
cannot be done, then no one of the ſubſequent 
limitations can take place before the time li- 
mited for the firſt; they are all therefore 
equally freeholds to commence in futuro, with- 
out any preſent limitation or eſtate of freehold, 

to ſupport them; and conſequently are all 
equally executory, till the time comes for the 


firſt eſtate to veſt or fail; then all the ſubſe - 


quent limitations may veſt, and no longer con- 
tinue executory. +5 of 


| Thus where A. having two ſons B. aud C. 
deviſed lands to truſtees for 500 years, upon 
truſt to pay an annuity of 500. per annum to 
B. for life, and after the determination of that 
term to the firſt and other ſons of B. in tail, 
remainder to C. for life; B. at the teſtator's 
. death had never had a ** born; here it was 
held that till the event of B.'s having a fon 
ſnould be decided one way or the other, by the 
birth of ſuch ſon, or by B.'s death without 
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one, the freehold deſcended to the deviſor's 
heir at law. Therefore till the birth of ſuch ſon 


or B.'s death without one, C.'s remainder muſt 
have been executory, being a freehold limited 


to commence in futuro, without any preceding 


eſtate of freehold limited to ſupport it ; for the 
freehold deſcending to the heir at law of A. was 
no part of the limitation in the will ; bur only 
deſcended in conſequence of its not having 
been thereby limited, and therefore had no con- 
nection with C.'s remainder in the light of a 


preceding eſtate. 


But here an obſervation is to be attended to, 
that notwithſtanding the rule, that if one limi- 
tation be executory, every ſubſequent one muſt 
be fo likewiſe; yet a preceding executory li- 


mitation may be uncertain and (contingent, 


when a ſubſequent limitation, tho? it be to take 
effect in future, may not be uncertaia or candi- 


; tional (otherwiſe than in reſpect of the poſſibili- 


ty of its expiration before the former veſts or 
fails) but may be ſo limited as to take effect, ei- 


her in default of the preceding limitation taking 


effect at all, or by way of remainder after it, 
if that ſhould take effect. In either of thoſe 
caſes, we ſee, it muſt veſt at the time appoint- 
ed for the preceding limitation to velt ; for 
ſhould the preceding limitation fail of taking 
effect, the ſubſequent one will then veſt in poſ- 
ſeſſion ; ſhould the preceding take effect, the 


ſubſequent one will at the ſame inſtant veſt in 
: intereſt 
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intereſt as a remainder upon the preceding 


one, and then become liable tothe ſame modes 
of deſtruction as other remainders of the ſame 
kind are ſubject to.— Thus, where there was a 
deviſe to two truftees and their heirs to receive 
the rents until B. ſhould attain 21; and if 
B. ſhould attain 21 of have iſſue, then to B. 


and the heirs of his body, but if B. ſhould hap- 


pen to die before 21 and without iſſue, remain- 
der over; B. attained his age of 21, and aſter- 
wards died without iſſue: Lord Hardwicke, 


2 Vez. 243- 
Brownfword 
v. Edwards. 
Vide ſupra 
167. 


conſidering the word and as uſed for or, and 
the condition as disjunctive inſtead of copula- 
tive, decreed that the remainder over ſhould: 


take effect, upon the apparent intent of the teſ- 
tator, that it ſhould take place, either in de- 
fault of B.'s attaining 21, or on his dying with- 
out iſſue, 


And where feme covert, purſuant to a power, 


left her huſband the profits of certain eſtates 


for life, and after his death her eſtates ro her 
children, if ſhe ſhould leave any to ſurvive her, 
but in caſe ſhe ſhould leave no ſuch child or 


children, nor the iſſue of ſuch child and chil- 


dren, and after the deceaſe of her huſband, ſhe 
gave the eſtates to J. K. making him her ſole 
heir in default of iſſue left by her. Lord 
Hardwicke held, that the children took eſtates- 
tail, and not in fee, and that the deviſe to J. &. 
was a veſted remainder, and not a limitation to 

take 


and vide Hay- 


wood v. Stil- ; 
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Stra. 1175. 
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take effect only on the event, of the teſtatrix' h 


dying without leaving any child or the iſſue 


of any living at her deceaſe. He ſaid the 
teſtatrix had only expreſſed the double contin- 


gency, which there is in the caſe of every 


limitation in remainder after an eſtate- tail, vz. 
there being no iſſue at all, or all ſuch 1 
dying without iſſue. ; 


We mutt be careful however to diſtinguiſh 
caſes of this nature, from a caſe where a 
teſtator deviſed to B. his ſon and heir, and 
if he died before twenty-one, and without iſſue 
of his body then living, the remainder over, 
Se. B. ſurvived the twenty-one years, and 
it was held that he had a fee-fimple immedi- 
ately, and that the eſtate - tail was to ariſe upon 
a contingency which never happened, as he 
attained twenty-one: and likewiſe from a 
caſe, where the teſtator. deviſed land to his wife 
till his fon came to his age of twenty-one 


years, and then that his ſon ſhould have the 
lands to him and his heirs, and if he died 


without iſſue before his ſaid age, then to his 
ae and her heirs; it was held to be an 
xecutary deviſe to the daughter, if the con- 
a happened ; and that in the mean time 
the fee deſcended to the ſon, and if he attained 
twenty-one, thzugh he afterwards died with- 
out iſſue, or if he ſhould leave iſſue, though 
a ; he 


[99] 


ne died before twenty-one, yet the daughter 


was not to have the lands; becauſe he was to 


die without iſſue, and before e to 
entitle her. | 


For i in theſe two laſt caſes we obſerve the 
deviſe to the ſon was in fee, ſo as not to ad- 


mit a regular remainder after it; whereas in 


that of Brown/word v. Edwards, the firſt deviſe 
was in tail; upon which circumſtance Lord 
Hardwicke laid ſo mich ſtreſs, as to ſay, that had 
the firſt deviſe been to B. and his heirs, the 


conſtruction he gave could not, he believed, be 


made; for where there was ſuch a contingent 


| limitation, he did not know that the court 
had changed the word heirs into heirs of the 
body, to make it ſo throughout; and it may be 
remarked, that this diſtinction ſeems founded 
upon a principle nearly allied to the grounds of 


that diſtinction, which I have ſtated above, 


between the caſes of Pells V. Brown and Spald- Supra, p 307 


ing v. Spalding. 


J have already obſerved, that where a de- 
viſe is made upon a condition annexed to a 
preceding eſtate, that is, where it is made af- 
ter a preceding executory or contingent limi- 
tation, or is limited to take effect on a con 
dition annexed to any preceding eſtate; 
if that preceding limitation or contingent 
eſtate never ſhould ariſe or take effect, 

the 
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| we 


v. Edge. or they ſhould die without iſſue, remainder to 


Sept 163. the firſt "ſon of C.; and though tie de ile to 


11240  theifons of B. failed, yet the remainder to the 


Ju ſon of C. took effect, and the limitation tö the 


#194} + ſons of B. was not held io be  # condition) pre- 

9 cedent to its taking effect. e eee 
ihn 1s 2 e v2 23 d reahaizh 

80 where 4. poſſeſſed of a. derm fot years, 

deviſes: it to his wife for life; anck after her 

Eg. Abr. death to the child ſhe was then enſent With, 

245 Jones v. and if ſuch child ſhould die before the age of 


Wellcombe. twenty- one, then one third part of the ſaid 


derm to his ſaid wife, and the other two thirds 


. D ty 2 * # 


10 certain other perſons; one queſtion Was, 


ether this deviſe to the wife was good, as 


the event happened; becauſe the wife was not 
enſeint, and ſo the contingency upon which the 
de viſe as made to her, viz. the child's death 
under twenty-one years of age never happen- 
ed. e Haredurt WIE 34 it was — 94 


Heater 


1 — 2 — k 4 


G 


! 


However, a term was deviſed to an infant Graſcott v. 
in ventre ſa mere, if it ſhould be a ſon, and if it f. 28. 
ſhould be a fon and die during his minority, 
then to G.; the infant proved to be a daugh- 


ter; and it was held that G. was not intitled. 


And in another cafe, lands were deviſed to A. 


in fee, upon condition he ſhould pay the teſ- 


tator's debts, Fc. if he did not, then 10 B; Roe v. Fludd 


A. died in teſtator's life-time, and it was held Forteſcav's | 
that B. took nothing. oy ep. 184. 


But the authority of theſe laſt caſes has been Hopkins * 
repeatedly over-· ruled, by ſeveral ſubſequent Hopkins. 


Cal. Temp, 


determinations. Thus in the caſe of Hopkins Faid. 

v. Hopkins, where the firſt deviſee died in the Vide ſupra, 
life-time of the deviſor; the contingent re- P. 231. 
mainders over, as they were not veſted at the 

deviſor's death, and the preceding freehold 

failed, were held to enure by way of executory 

deviſe. | 


And again, in a caſe in B. R. where the Andrew v. 
above-mentioned limitation in the cafe of Fulban, cited 
Jones v. Weſtcomb was brought into queſtion 1 Wit 10 
again. Lee C. J. delivered the opinion of the 3 Burr. 1624. 
court, That the limitation over was good, 


that the deviſe to the infant being ineffec- 


- * tual, was out of the caſe, and the law the 


<* ſame, whether the deviſe immediately pre- 
* ceding the limitation over was originally 
* void, or became ſo by non-exiſtence or non- 
* entity of the perfon ; for that ſince the law 
D d | allows 


Roe v. Wic- 
kett, cited 

1 Vez. 421. 
1 Wilf. 107. 
3 Burr. 1624. 


* > 


| 
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allows ſuch limitation over, it allows the 


vwaiting for it; that it was one of thoſe exe- 
1 cutory limitations which depend on ſome 
* contingency, on the failure of a preceding 
© limitation ; none of which take in all the 


« ways of failing, but ſtill it was the ſame 
os thing, * 


This reſolution was upon the leaſehold part 
of the eſtates which paſſed by the will. But 
afterwards the ſame point, in regard to the 
freehold lands, came into queſtion before the 
C. B., which court was of opinion, that the 
event of no child's being born was a cafus 
omiſſus, concerning which no direction was 
given by the will, that the rule was, that an 
heir at law is not to be diſinherited but by 
expreſs words or neceſſary implication ; ſo 


that upon that ground the deviſe over could 


not take effect: that Andrews v. Fulham being 
a determination on the leaſehold, was diftin- 
guiſhable ; that the plaintiff there had aſſented 


to the deviſe over, and fo was concluded: 


Gulliver v. 
Wickett. 


1 Wilf. 105. 


\ 


and that there was a difference of conſtruc- 
tion between the leaſehold and freehold, be- 
cauſe of the favour ſhewn to an heir at law. 


Upon this another ejectment was brought 


in B. R, where Lee Ch. J. delivered the opi- 


nion of the court, that the deviſe over. was to 
be conſidered as a limitation ſubſequent ; the 
firſt 


[43] 


firſt as a preceding limitation (not a condition) 


which, whatever way it was laid out of the 


caſe, the other took effect. That the true 


conſtruction of the will was, that there was a 
good deviſe to the wife for life, with contin- 
gent remainder to the child in fee, with a de- 
viſe over, which they held a good executory 
deviſe, as it was to commence within twenty- 
one years after a life in being; and if the con- 


tingency of a child never happened, then the 


laſt remainder was to take effect upon the 
death of the wife; and the number of contin- 


gencies were not material, if they were all to 


happen within a life in being, or a reaſonable 
time afterwards. 


Again, in another caſe, where the teſtator 
gave a ſum of money to truſtees, to pay the 
yearly intereſt and produce thereof to his chil- 
dren after their ages of twenty-one, equally be- 
tween them, and after their reſpective deceaſes, 
to divide the ſhare of each child among the 
iffue of ſuch child, as the parent ſhould appoint, 


Fonereau wv. 
Fonereau, 


3 Atk. 315, 


and for want of appointment, amongſt ſuch 


iſſue equally at their reſpective ages of twenty- 
one years, and in caſe any ſuch iſſue ſnould die 
under that age, the ſhare of the iſſue ſo dy- 
ing to go to the ſurvivors, and in caſe all the 
iſſue of any of the teſtator's ch/dren ſhould dig 
under twenty-one, to be divided equally among 
all the teſtator's other children: P. one of the 

D d 2 teſtator's 
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en children, died, after atteiging the age 
of -twenty-one, wit out having: bad any iſſue. 
And the queſtion was, whether his ſhate Was 
abſolutely veſted in him, and if not, then as 
the teſtator had made no proviſion for the 
ſhare of any child who ſhould have. un iſſus; 
it was contended it ſhould fall into the refiguum 
of his perſonal eſtate: for that the only caſe 
in which any child's ſhare was given over to 
the ſurviving children, was upon the contin- 
gency of all the iſſue of ſuch child dying un- 
der twenty-one, which here had not wen, 
becauſe P. never had iſſue. 


; Lord Hardwicke was clear that it never veſt- 
ed in P. himſelf for nothing was given to 
the children themſelves but the ſhare of the 
yearly produce or intereſt of the principal ſum. 
But he was of opinion that it went accord- 
ing to the deviſe over; and though a diſ⸗- 
tinction was taken between that and the caſe 
of Jones v. Heftcombe, upon the ground of its 
being a diſpoſition merely of perſonal things, 
and therefore not to be conſidered as diſpoſed 
of by way of remainder, but as to take . — 
ſtrictly according to the contingency. ur 
which they are limited; yet his Lordſhip 6 ” 
he caſe of Jones v. Weſtcombe was an aptho- 
rity directly contrary, according to Lord 


xa 5 caurt's opinion, and that he was of Lord 7 
court's opinion upon the reaſon of the thing ; - 


that 


L 495 J 


that there could be no reaſon for a deviſe over 
incaſe of "the iſſus f a child dying, and not 
im the caſe of a child itſelf IT un, any 
iſſue at all. 01:5 917. Da 


2 A 1 5. ] . | * 
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He thought there 8 an intent that 
it hoald go over abſolutely; that the intro- 
ductory words of the reſiduary clauſe were, 
"after payment of all debts and legacies, &. he 
gave "the reſdue; that this was a particular 
legacy divided from what he intended to be 
the refide'; ; and his Lordſhip was of opinion, 
the ſhare of P. ought t to of." A the m 
ing children. 8 


So in the caſe of Ahh v. Yard, where A. 
: deine his real eſtate to his brother B. and his 


heirs, on condition that B. ſhould give a releaſe 


within three months after the teſtator's death; 
but if B. ſhould neglect to give ſuch releaſe, he 


1 Vezey 420. 


| deviſed it to R; the firſt deviſee died in the | 
"Tife- time of ine tellator, and it was decreed 


that the deviſe over ſhould take place; and 
s though a diſtinction was contended for, be- 
tween the caſe of a remainder over after an 
executory particular eſtate only, and” thoſe 
_ Gafes wherein an exccutory deviſe was intro- 
Y 1 after a diſpoſition of the 100“ fee, 
; Lord Hardwick 7 5 that diſtinction, 
5 be 200 not find E fad) any authority to 
| warrant it; and he thought the 0 of Jones 


And PER 
Hayward v. 
„ 
© infra. 


4 Mod. 259. 
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v. Weſteombe above cited, a ſtrong authority, 
that the conſtruction ought to be the ſame, 
whether it be the caſe of a remainder limited 
conditionally after a particular eſtate, 'which 


never takes effect, or whether it be a contin- 
gent limitation after a fee: for in that caſe it 


was ſo in reſpect to the freehold, notwith- 
ſtanding the deviſe for life which was pre- 
cedent to the limitation in fee to the child; 
for as that fee to the child ſtood before the 
limitation over, the preceding eſtate for life 
did. not alter the caſe as to that point. 


It has been ſaid indeed, that in caſes of exe- 
cutory deviſes there can be no limitations over; 
by which, it is preſumed, was meant, that 
where the whole intereſt is once given or in- 
cluded in any executory deviſe, it cannot be 
again limited over on another contingency; 
for where the whole intereſt was not limited 
in the firſt executory deviſe, it ſhould ſeem, 
there could be no queſtion as to the validity 
of a further limitation, becauſe there ſtill re- 


mained ſome intereſt undiſpoſed of, and con- 


ſequently ſomething more to limit. 


It is true, it formerly was held, that wher- 
ever the firlt executory limitation was in ſuch 
words as would convey the whole intereſt, 
there any ſubſequent limitation was void, not- 
withſtanding the preceding limitation never 

4 took 


C6407 11] 
took effect; as where a term was limited to a 


man for life, and afterwards: to his firſt and 


other ſons in tail ſucceſſively, and for default 
of ſuch iſſue, remainder, over; this remainder 
was held void, though no ſon was ever born; 
becauſe the firſt limitation to the ſons in tail 
was an executory deviſe of the whole intereſt : 

ſo that wherever an executory deviſe would, 

if it had veſted, have carried the whole inte- 
reſt, no limitation over could be good, even 
though the preceding never veſted, |. 


But the doctrine in thoſe caſes has been 
long ſince denied; and it ſeems now to be 


ſettled, that whatever number of limitations 


there may be, after the firſt executory deviſe 
of the whole intereſt, any one of them which 
is ſo limited, that it muſt take effect (if at all) 
within twenty-one years after the period of a 
life then in being, may be good in event, if 
no one of the preceding executory limitations, 
which would carry the whole intereſt, happens 
to veſt. But when once any preceding exe- 
cutory limitation, which carries the whole in- 
tereſt, happens to take place, that inſtant, all 
the ſubſequent limitations become void, and 
the whole intereſt is then become veſed. 


Thus, where a term of years was ſettled, 
upon marriage, in truſt for the huſband. and 
wife for their lives and the life of the longer 

liver 


Pollexf. 
3 8 
caſe. 

Vide ſame 
point. 

1 Mod. 115. 
Burgiſs's caſe. 


Maſſenburgh 
D. Aſh. 
1 Vern, 304. 


P W. 98. 


Vide Salk. 


156. 
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liyer66 them; then in truſt for the mainte- 
nance of the eldeſt ſon until his age of twenty 


one years, and then to be aſſigned to him for 


the remainder of the term, and in baſe he 


ſhould die under that age, then in truſt in te 


like manner for ihe ſecond and other ſons! 
of that marriage; in like manner one after an- 

other till one of them ſhould attain. the age of 
twenty-one. years, and in caſe there ſhould 
be no ſuch iſſue, or all ſhould die under 
twenty-one years of age, then to J. M.; huſ- 
band and wife died, leaving a ſon hh died 


an infant. Upon a caſe ſtated for the opi · 


nion of the Judges of C. B., they wete unani - 
mouſly of opinion, that the contingent limi- 
tation over to J. M. was good, becauſe it was 
ſo circumſcribed, that it muſt take effect dt 
at all) within the ſpace of _— one 0 8 He 
* rüfe eee nf A0. 


S wire a term of: years was ale ür 


truſt ſor the huſband for life, then to wife for“ 


life, then to the firſt ſon of the marriage and 
the heirs male of his body, and in the ſame 
manner to all the other ſons ſucceſſively, and 


for want of ſons then to daughters; huſband 
| and wife died without having had any ſon, 


but leaving a daughter; and the queſſion 
was, whether ſhe could take under this limi - 
tation, it being after a limitation in tail to 


the ſons ? Lord Chancellor Cowper held, that- 
N00 : | if 


t 1 


if the lunitation to fthe! ſons had taken effect, 
that to the daughters! muſt have been void; 
but as there was no ſon, the latter limitation 
was good, for the conſtruction muſt be, if a 
ee * te 3 10 a dg. 
; nw | iert 98 


But Salkeld ; 8 melting the Ante 
ment, it appeared to be and in default of ue. 
male f the body of the "huſband, then to tlie 
daughters, and ſo the huſband took an eſtate- 

tail, and therefore the ſubſequent limitation 
to the daughters was void.” However, Sir 
Joſeph Jekyll afterwards in the caſe of Stanley 
v. Zeigh, ſaid this was a miſtake. And indeed 
it is obfervable, that although an indefinite | 
failure of iſſue- male of the body of the huſ-. 
band would have been too remote, yet, as he 
took an expreſs eſtate for life before, and this 
was not the caſe of an inheritance, it by no 
means follows that he took: any eſtate by 
words of implication; and the words in default 
F iſſue male might well refer to ſuch default 1102 505 
of n as was before a b dn th. ofÞ 

ng vis EO! TSANETI 

Again, — a Icliatiix deviſed! a term of Stanley v. 
years in truſt (after payment of debts; & c.) oy” 4 
for Hi for life, and after his deceaſe for his : 
firſt ſon and the heirs-male of his body, and 
in default thereof to the: ſecond and other ſons 
4 F. ſeverally and reſpectively, in order and 

courſe 


Vide ſupia, * 
p. TT I 0 - 


WF _ 


_— — — — —— ä—-—äÜÿ ͤ Z — — 


. II A PUG IPRE TE ESA ny ts ARG et oe 2 we I} gs 02 ns a 
© 


Vide Stephens 
v. Stcphens, 

fra 411. de- 
cided by Ld, 
Talbot him- 

felt. 


Srudholme wv. 
Rodgſon. 


3 F. W. 300. 


| 40 ] 


courſe as how ſhould be in ſeniority of age 
and priority of birth, and the ſeveral. heirs- 


male of the reſpective bodies of ſuch ſon and 
ſons, and in default of ſuch iflue, to the uſe 
of the daughter and daughters of, F. and if 
more than one, io be divided among them 
ſhare and ſhare alike at their ages of twenty- 
one or marriage, and in default of daughters, 
or in caſe of their death before twenty-one 
or marriage, to P. for the then reſidue of the 
term. F. died without having had any iſſue. 
Sir Ze/eph Jekyll, after a very learned and ela- 
borate argument, and a thorough examination 
of the ſeveral authorities on the point and in- 


veſtigation of their principles, held that the 


limitation to P. was good in event, as the 
limitation. to the ſons, &c. had not veſted. 


Indeed in the caſe of Clare 8 Clare above 


cited, Lord Tulbot ſeems io have held a dif- 


ferent opinion; but, however, the uniform 
tenor of ſubſequent deciſions has thoroughly 
eſtabliſned the doctrine which prevailed in 
theſe caſes of Higgins v. Ber. and Stanley v. 
$496: 


And ſo where a teſiator deviſed Exchequer: 
annuities, plate, and the reſidue of his real and 
perſonal eſtate to M. at twenty-one years of 


age, and in cafe M. ſhould die before twenty - 


one, then, to M's mother and ſuch other child 
| or 


/{ 


IL 


or children as ſhe ſhould thereafter have, and 


that in caſe M. ſhould die before twenty-one, 


and his mother ſhould die without any other 
children or child by C. her huſband, then all 


the premiſſes ſhould go to V. his heirs and 
aſſigns. Upon a queſtion whether this deviſe 
over was good? The court . oY that 


it was. 


And in another noted caſe, where a de- 
viſe was in theſe words: I give and de- 


viſe unto my grandſon Hl. after the deceaſe 


* of my wife, all the lands, c. to him, /its 


„ heirs and aſſigns for ever; but in caſe my 


* ſaid grandſon W. ſhall happen to die before 
he attains the age of twenty-one years, then 
„] give and bequeath to my grandſon T. all 


.* the ſaid lands, Sc. to him, his heirs and 


** aſſigns for ever, but in caſe my ſaid grandſon 


| T. ſhall happen to die before he attains 


* twenty-one years, then I give all the (aid 
lands to ſuch other fon of my daughter 
M. S. by T. S. as ſhall happen to attain his 
<* his age of twenty one years, his heirs and 4% 
* figns for ever; the elder of ſuch ſons to take 
place before the younger, one after another, 
* in order and courſe as they and every of 
them ſhall be in ſeniority of age and pri- 
ority of birth, and of the ſeveral and re- 
ü ſpective 


for want thereof io her executors and admi- 
niſtrators, and afterwards by a codicil declared, 


Stephens v. 
Stephens. 

Caſ. Temp. 
Talb. 228. 


limitations in the will. Whereupon a daſe 


? 


L 415 4 
<« ſpeCtive heirs-male of the ſeveral and reſſ 


tive body and bodies of all and every heh 
„ ſon and ſons, and the heirs-male' of ſſis and 


„ their body and bodies iſſuing. ald for de- 
fault of ſuch iſſue; then I give and bequeath 


the ſaid lands, Sc. to all and every the 


daughter and daughters of the ſaid 7. S. on 
the body of my ſaid daughter to be begot- 
“ ten, and to the heirs of the body and bo- 
„dies of all and every the ſaid daughter and 
5 daughters as tenants in common, and not 


e as Joint-tenants, and for want of ſuch iſſue, 
* then I give, deviſe and bequeath the ſaid 


lands to Sir R. S. his heirs and aſſignb for 
ever.“ And the teſtator gave all the reſi- 
due of his rea nd ae eſtate to the faid 


7. S. a 5t4rt Sat 10 (ust 


25 Mat 9d yidgeng 
. nod T. both died amides age; andowhtwur 
Fn T. S. having a ſon A. and daughter B. 
by his ſaid wife M. S. (and having had other 
daughters who, died infants) the ſaid 7. S. 


claimed the lands as reſiduary deviſee under 


the ſaid will. His wife M. S. claimed the 


ſame lands as heir at law of the teſtator, whilſt 


A. and B., and Sir R. S. claimed under the 


was ſtated for the opinion of the Judges of 
K. B. what eſtate, 'right or intereſt either 


Preſent or in contingency any of the 1 * 
ties _—_ in the 2 in queſtion? 


The 


(1191 iE lv or 36 % 


The- Judges, after en that ow mine 
eipal point-was, whether the deviſe aver, upon 
T;'s dying under. twenty-one. years, to ſuch 
other ſous of M. S. as ſhould atiain twenty- 


one years of age, was good by way of execu- 
tory, deviſe; ſaid, that they found no other 
caſe but that of Taylor v. Biddal, where an 
executory deviſe of a freehold ſuſpended till 


a ſon unborn ſhould attain the age of twenty- 
one years, had been held good. Yet, upon the 


authority of that and its conformity to ſeveral 
late determinations in caſes of terms for years, 
and conſidering that the power of alienation 
would not be thereby reſtrained longer than 
[the law would reſtrain it, viz. during the in- 
fancy of the firſt taker, which could nat rea- 
ſonably be ſaid to extend to a perpetuity, they 
were of opinion the ſaid deviſe was: 5 by 
way! of eee deviſe. ! 
13700 Hart 
| That ham: . he ecm 33 
na be good; for the eſtate would veſt in 
A. at his age of twenty-one in tail- male, pur- 
ſuant to the clauſe direQting the order of ſuc- 
eeſſion between the ſons to be born. If A. 
died: under that age, it would veſt in any other 
ſon of Ad. S. by 7. S. who ſhould attain twenty- 
one, in the ſame manner as it would have veſt- 
ed in A.; and if A. died under that age, and 
there ſhould be no ſuch other ſon who:ſhould 
attain 


cl} 


Supra, p. 318. 
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attain that age, the eftate would go to B. and 
all other daughters of the ſaid M. S. and T. S. 
as tenants in common in tail, with remainder 
in fee to Sir R. S.; and if A. ſhould die under 


that age, and B. ſhould then be dead without 


 Barnardiſt. 
Rep. in Chan 


54 
Gower v. 
Groveſnor. 


iſſue, and there ſhould be no other ſon of T. &. 
and M. S. wlio ſhould attain the ſaid age, 
nor any other daughter of them, then the 
eſtate would go to Sir R. S. by virtue of the 
remainder to him in fee. | 


And where there was a deviſe of an eſtate 
to A. for life, remainder to truſtees to preſerve 
contingent remainders, remainder to his firſt 
and other ſons in tail male, remainder over to 
T. and the teſtator willed that his plate, jewels, 
library of books, furniture in his manſion - 
houſe and in his dwelling-houſe ſhould go as 
heir looms, as far as they could by law, to the 
heirs-male of his family ſucceſhvely, as his 
real eltate was thereby ſettled. 


A. died without iſſue, the queſtion was, 
whether the limitation of the ſaid plate, Sc. 
over to B. was good in event, as A. had never 
had any iſſue? For it was agreed, that the 
clauſe reſpecting the plate, Sc. by referring 
to the ſettlement of the real eſtate, amounted 
to the ſame thing as expreſsly limiting the 
faid perſonal chattels to A. for life, remainder 
to his firſt and other ſons ſucceſſively in tail- 

5 | male, 


(4s 1 


male remainder to T. and thereupon it was in- 


Gſted, that the limitation to 7. was void after 


an expreſs limitation in tail to the ſons of A. 


Lord Hardwicke, without delivering a deciſive 
opinion upon the point, declared, that in the 
"reaſon. of the thing there ſeemed to him to be 
a great difference between ſuch fort of limita- 
tions' veſted, and the like limitations when 
oontingent; as if a perſonal eſtate be bequeath- 
ed to A, for life, the remainder to B. and the 
heirs-male of his body (ſuppoſing B. a perſon 


And vide 
2 Ve 122. 


in efſe) remainder to C. the whole remainder in 


that caſe is veſted in B. and C. can never un- 
der that limitation come in for any part of it; 
but if the firlt remainder were contingent in 
its creation, then the remainder over to C. 


would be good or bad, according to the event 


of the contingency; that is, if a limitation 


which would have been a contingent remain- 


der in caſe of a real eſtate, ſhould become 


veſted during the life of any of the tenants - 


for life, or if a poſthumous child ſhould be 
born who would have had the benefit of the 
remainder, if it had been within the ſtatute of 
V. III. then the remainder over would be bad 


in event; but if no ſuch contingency ſhould 


happen then it would be good. 


So in the caſe of Green v. Ekins, where there 
was a bequeſt of perſonal eſtate to the fiiſt 


ſon of the teſtator's daughter who ſhould attain 
| 213 and 


Green v. 
Fkins. 
3 F. W. 306. 


3 Atk. 287. 


And vide the 
caſes of Pin- a 
bury v. El- 
kins, and 
Maddox v. 
Sta ines, and 
Sabbarton v. 
Sabbarton, 
befare cited. 
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21; and in caſe ſhe ſhould have no ſon who 
ſhould attain that age, then to J. S. the li mi- 


tation over to " 8. was held good upon that 
event. 


And 1 the OY of Sheffield v. Lord Orrery, - 
above cited, Lord Hardwicke ſaid, it was clear 
and certain, that no limitation of a perſonal 
thing can be admitted after a dying without 
iſſue generally, but if this is confined to a life 
or lives in being, or within 10 months, or the 
birth of a child, or in caſe of the death of ſuch 
child before the age of 21; or if limited on a 
contingency to a perſon who never takes, the limi- 
tation is good. 


In the foregoing caſes we are to obſerve, 
that wherever a preceding executory limitation 
carried the whole intereſt, a ſubſequent limita- 
tion was not conliderad as a limitation upon 
the preceding, and to take effect after it, but 
only as an alternative ſubſtituted in its room, 
and to take effect only in caſe the preceding 
ſhould fail and never take effect at all; and 


where a preceding executory limitation did 


not carry the whole intereſt, a ſubſequent. one 
was conſidered, either as becoming veſted in 
intereſt as a remainder expectant on the pre- 
ceding eſtate, as ſoon as that took effect, or 


elſe as taking effect in poſſeſſion at the time 


limited for the preceding eſtate to veſt, in caſe 
that 


: 
1 
1 
* . 
: 
- 


1547] A 
Wa 0e ons faleg o £; taking effect ; C I 
4 "7 follows, thet if theprecgd- 8 
oo 155 15 jon, was not too remote in its creation, | | 
| FE BU one could not be fo, being to ] 
WM effect at the time limited for the fuſt, or 5 
8 E, Rot al at all. > 2 . ok bak 85 A 75 


A 


* „ rod 5 


"lay [REY we e * careful. go 8 0h — 
1 iſfinguiſh | between inſtances of. this kind, „ = 


"and thoſe caſes wherein, either the preced- = 151 
| limitation i is not executory but veſted, . er _ 
: "here is no preceding limitation at all; for in enn 

either. of ſach caſes the future limitation can © —— * 


"not, be merely a an alfernative, but is abſolutely * 
kinited 10 take effect either after the ex pira- 
tion of the preceding limitation, or ale >. 
there, be no preceding limitation) upon the 
Happehifig' of ſome future event. And there- 
fore if the expiration, of that preceding limita- 
tion, ot if that future event be of too remote, A 
"riatiifez the ſuture limitation is void in its Ctea- 
tions afid ho ſubſequent accident can make it 
good; becauſe it is not (as in the former 
Aſs) limited to take effect or to fail upon the 
event of # contingency, which muſt be - 
mined 6nE'way or other within the period al- 
lowech by law for the veſting of an executory 
deviſe; but is limited abſolutely to take ef- 
fect on an event r . not "Wappen within 


ane een, Wel. „ 


2 Ri As. IF 7 


1 *. 
ier 7418 4 Thus 
| - | „ 


ä — — H — 


| Bk Vide Caſ. 
[: Temp. Talb. 


i} 245.Sabarton in 


v. Sabarton. 
Supra, p- 321. 


Vide 2 Bur- 
row, 878. 


take effect aſter a dying without iſſue; and 
therefore though no heirs - male of the body of 
C. ſhould ever exiſt, ſuch event will not make 
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Thus, altho' in the caſe of a deviſe: of lands 
fee to the firſt ſon of A. who ſhall attain 21 
years of age, and in default of ſuehs iſſue, re- 
mainder to B. in fee; ſuch a limitation would 
fail, or take effect according as the firſt Iimi- 
tation ſhould veſt or not; yet if a deviſe be to 
the heirs-male of the body of C. and in default 
of ſuch iſſue remainder 10 D. in tail; here if 
we ſuppoſe the firſt limitation void, the ſubſe- 
quent. one is an abſolute future limitation to 


good the limitation to D. which was too re- 


mote in its creation, and could not be conſi - 


dered (as in the former caſe) merely as an 4d. 


ternative io a preceding limitation, and which 


muſt veſt at the time limited for, 51 ee 
one to velt, or elſe got ll. „% 215biiiew 


. 10 Jar . 
3 ** Fin that 1 con- 


| tingent limitation is Preceded by a, freehold 


capable of ſupporting it, it is conſtrued! a con- 
tingent remainder, and not an executoty deviſe, 
but it is poſſible that the freehold, ſo limited, 
may by ſubſequent accident become incapable 
of ever taking effect at all, (as by, the death of 


the firſt deviſee in the teſtator's Me-time); i in 


whick caſe the ſubſequent limitation, if the 
contingency has not then happened, will be 
in the ſame condition at the teſtator's death 

(that 
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{that is at the time when the will is to take 
effect) as if it had been limited without any 
preceding freehold; now in this caſe it has 


been held, that where ſuch ſubſequent contin- 
gent limitation could not velt at the 1eſtator's 
death, it ſhould enure as an executory deviſe, 


rather than fail for want of that preceding free- 


HON WHEN had never rtaken n 


's Thus' in a caſe 'above cited, where A. 
deviſed” lands to truſtees in truſt for B. for 
life, and after his deceaſe for the firſt and 
other ſons of B. ſucceſſively in tail-male, re- 
mainder to the future ſons of C. for life ſuc- 
ceſſively, with divers mean remainders, re- 

mainder over to D.; B. died without iſſue in 
ihe life- time of the teltator, and aſterwards the 
teſtator died before any of the contingent re- 
mainders were veſted; the queſtion was, 
Whether the mean contingent remainders 
were not become void, there being no prece- 
ing eſtate to ſupport them? for if ſo, then would 
the whole have been veſted in poſſeſſion in 
D.; and it was held they ſnould enure by way 
of executory deviſe. And in this caſe a ſon 


being afterwards born to C. it was held that 


ihe executory deviſe having thereby once 
veſted, the ſubſequent limitations thereupon, 
became contingent remainders; and though 
pears fon afterwards' n. before the ſabſe- 


* 2 quent 


Hopkins v. 
Hopkins. 
Supra, p. 231. 
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1 Vez 268. 
Hopkins v. 
Hopkins. 

1 Atk. 581. 


Supra, p. 411. 


Vide ſupra, 
p. 394» 395 


Vide ſupra, 


397. 
Vice 2 Ve. 


249. 
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quent limitations veſted, yet were they not de- 
ſtroyed ; becauſe it was held, that the inherit- 
ance veſted in the truſtees, was as ſufficient 
to ſupport them, as if there had been eſtates 
limited for that ener purpoſe. . 


The like obſervation 1 may be made in i regard 
to the caſe of Stephens v. Stephens before cited; 
that until the eſtate became veſted in ſome ſon 
of T. S. and M. S. who attained 21, the limi- 
tations over to the daughter and to Sir R. S. 


muſt have been executory deviſes; but as ſoon 
as ever the eſtate ſhould become veſted in a 


ſon, then thoſe ſubſequent limitations muſt of 


courſe take effect as veſted remainders ben 


the preceding eſtate · tail in ſuch ſoͤon. 


And ſo in the caſe of Brownſword v. E. 
wards, Lord Hardwicke held, that the limitation 
over would enſue by way of executory deviſe 
if B. died without iſſue under 21; and that if 


he died without iſſue after 21, when the eſtate 


Vide Carth. 

310. Reeve 

. Long. 

2 Saund. 380. 
2 Vez. 616. 


had veſted in him, then the limitation over 
would go by way of remainder. > a oi 


But when. : a preceding freehold bas once 
veſted, it ſeems, no ſubſequent accident will 
make a contingent remainder enure as an-exe- 
cutory deviſe. This is a direct conſequence 
of the rule eceve treated of, that wherever 

; Uavile 
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deviſe may be conſtrued a contingent remaig- 


der, it ſhal never be conſidered as an Armen 25 
deviſe.” Re STEAD 2 


'S 844 45 
$4 18 Jen : 92 


I have bad bn to notice in the cafe 
of Jermyn v. Arſcot, cited in a former page, Supra. p.80. 
that a condition or proviſo to determine an 
eſtate · tail as to a particular perſon only, was 
held to be void; upon the principle, that 
eſtates in land cannot be determined in part and v. Ploud. 
only, and continue as to the reſidue, or veſt and * 
then ceaſe, and again reveſt. The opinion held 
in chat caſe appears to have been cited and aſ- Gullwer v. 
ſented to, as an authority in point, by the Judges Ache, lar. 
of the Court of King's Bench, in the above p. 311, and 
cited caſe of Gulliver v- Shuekburgh Aſbby. © mg" 

And upon the ſame principle, it was aid by 
FW akneſley J. in Corbet's caſe above cited, if a Supra, p. 179. 
man make a feoffment in fee, upon condi- 1 
tion that if the feoffee die his heir being under | 
age, that his eſtate ſhould ceaſe during the mi- 1 Rep. 87. 
nority of the heir, that ſuch a condition is ut- 
terly void. And fo in the caſe of a feoffment 
o the uſe of A. and his heirs every Monday, 
and of B. and his heirs every Tueſday, Ie. that 
theſe limitations were void, for that the law 
knows no ſuch fractions of eſtates. And that 
in caſe of a partition between coparceners, that 
one ſhould have the land from Eaſter to iſt of 


| | Auguſt, and the other from 1ſt of Auguft to Eafter 
in Jeveraliy, it was good only in reſpect to 
the 
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But v. 1 Iaſt. the poſſeſſion and taking the profits but no 4 
"an 18 verance of the eſtate of inheritance; any more 
ſays they have than a partition to preſent by turns, which was 
* only a partition as to the poſſeſſion, and they 

| ſhould e 1 in a n. of 


right. (A) 


Brook Judg - However it appears, that a diſtinction has been 
8 5 pl. 41. taken in this reſpect, between lands and à rent 
newly created; for we find a caſe where rent 

was granted with condition, that when any heir 

of the grantee was within age, the rent ſhould ceaſe 

during his nonage, and the feme of the grantee 

recovered dower during the nonage, with ceſſet 

z Rep. 83, executio till the full age of the heir. In this 
| caſe Lord Coke obſerves, that the writ of dower 
was brought againſt the zer-tenant, which, he 

conceived proved, that for the time, the rent 

newly created ſhould ceaſe per modum conce/- 

fionis ; and indeed the ſuſpending the execution 

| til} the heir ſhould come of age, ſeems to o prove 


11 . 


—— —— 
, 


5 . ———— 


— 
* — 


—— p —— 
— —— — 


* — — 


| This caſe of the rent, IWalmeſley obſerved, was 
"Ml | not againſt his opinion in reſpect to the land ; 


It & 
: , * - . 
. * 4 » 
P : 


(A) FR now wy 1 , Anne, c. 18. wh coparce- 
ners tenants in common or joini-tenants make partition 
111 to preſent by turns ; each ſhall be ſeiſed of his or her 
ö | ſeparate part of the n ug to n in ow! or 
| as turn. | 


7 
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for he aig, it was good as parcel of Ihe quality 
of the new thing; and he put a caſe of a cam: 


mon newly created, and agreed that ſuch 


| quality: might belong to rents and commons 
newly created, as being modus donationis. But 
that it was otherwiſe in regard to eſtates in 


land; for if they ſnould ſo ceaſe, veſt and re- 


veſt, it would be dangerous to the precipe of Flond. 155 b. 


a ſtranger; ; which! inconvenience does not ex- 
tend to the caſe of a rent or common newly 


FR 2 © « 
* 45 F 0 


Ibid. 0% 
And vide 


* in. 


created. And Glanville agreed with him, that . 


2, 1555 newly created might be made to o ceaſe 
ind Wee but land not. „ N Sind 
e in a caſe gle a. cent 8 in fee 
was granted, and a.fine.waslevied of the lands 
to the uſe, intent and purpoſe, that if the rent 
ſhould; be behind, and no ſufficient diſtreſs, be 
found, upon the premiſes, or any. reſcous, &c. 
could be made, that then the grantee, his 
heits pr aſſigns might. enter, till the rent and 
all arrears thereof ſhould be paid and atisfied.; 
this was held to be no condition, but a li- 


mitation of the uſe; and this contingent and 


future uſe to ariſe upon non -· payment of the 
rent, was held not only to be good and effec- 


tual, but alſo to be transferable and capable 


of being aſſigned with the rent; that it being 


a, matter” 'of inheritance, | and for ſecuring the 
payment ofthe rent, and wait] ing upon the rs rent, 


it might well be 3 with the tent; 
but 


— 


Havergill ; 

v. Hare. 
Cro. ſac. 5 10. 
; Roll. Abr. 
Grants (N') 


pl. 3. 


Brook 

Grant 86. 
Plowd.1 56.5. 
2 Ventr. 204. 
1 Lev. 144 
Salk. 577. 
Moor, pl. 100. 
Shower Rep. 
300. 


1 Lo. Raym. 


1 Caſ. 
in Parl. 11. 
Lade v. 
Holford. 


3 Burr. 1416. 
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but that if it had been a mere poſſibility, or 


contingent eſtate not coupled with any other 


— it had not partes or * n N 


"Si it 1 that a rent 45 17v0 mity bogante 
ed to commence in futuro, though a freehold in 
land may not, any more than in a rent in eſſe. 
And the ſame obſervation may be extended to 


grants, by the King, of offices not previouſſy 


ſubſiſting in fee. And ſomething of the like 
nature may be noticed in regard to grants of 
dignities in remainder as it is called, which, it 
ſeems, operate in fact as new grants. 


Here we are alſo to notice another late caſe, 
which ſeems to fall within the above mentioned 


rule, that eſtates ſhall not eeaſe as to part, and 


veſt and re- veſt; and which nearly reſembles 
the eaſe of the feoffment put by J. Walmeſley 
firſt above cited. It was where a teſtator having 
deviſed lands to truſtees and their heirs, in truſt 
for J. in ſtrict ſettlement, with divers remain - 
ders ever in ſtri& ſettlement, ſubjoined a pro- 


viſo in the will, that ſo often as, and during 


ſuch time as the perſon who for the time be- 
ing (in caſe the teſtator had not otherwiſe di- 


rected) would have been intitled in poſſeſſion 


as tenant for life or tenant in tail, ſnould be 
under the age of 26 years, then the truſtees 
were to enter and receive all the rents and 
profits of the lands; out of which they were to 


Allow certain fums foriths maintenance of-fuch 


tenant for life or tenant in tail, and the reſt 


- 
© fo 5% 
180 


Was 
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was to accumulate to be laid out in the pur- 
chaſe of lands to be ſettled to the ſame uſes. 


7. died upwards of 26 years of age, b 
his wife enſeint of à ſon; and, upon a caſe 
ſent from the Court of Chancery to the Court 


of King's Bench for their opinion, whether the 


truſtees, upon the birth of the ſaid ſon of J. 


took any and what eſtate in the lands, by vir- 


tue of the faid proviſo; they certified their 
opinion, that the truſtees did not take any 
eſtate in the lands 222 virtue of the ſaid pro- 
viſo. | 


1 has been held, that where an executory 


deviſe is limited, per verba de preſenti, that is, 
where the deviſee is mentioned as a perſon in 
preſent exiſtence, and the commencement of 
the eſtate deviſed is not expreſsly deferred to a 
future period, there the deviſee muſt be a per- 


ſon capable at the death of the devifor, other- 


wiſe the deviſe will be void; as if one de- 
viſe (immediately) to the heir of J. S., and 
J. S. is living at the death of the teſtator, 
it is ſaid the deviſe ſhall not be conſtrued an 
executory deviſe, and therefore muſt be void; 

but that, if it were to the heir of J. S. after the 
death of J. S. that would be clearly good as an 


executory deviſe, becauſe a bene time is 


ee, 


| 800 t- h ſaid, that a deviſe to the firſt 
fon of A. haying none at that time, is void 
4 | but 


| Salk. 226. 


Ibi l. 229. 
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but;that;if; it were to the firſt. ſon of A. when. 


nie foall: have: one, it would be good: though 
3." Bridgman Ch. J. faid, that a deviſe to J. S. for 


1g years, remainder to the right heirs of J. D. 
is not good. but that a deviſe to one for 1 5 
years, remainder to the firſt ſon, of J. D. is 
good; becauſe the deviſor takes notice that 
J. D. bath not a ſon, and intends, a Aulus 


act. 


Lev. 135, 
Snow v. Cut- 
Jer. 


So it was formerly diſputed, whether a de- 
viſe to an infant in ventre ſa mere was good, or 
not; ſome held that it was not, upon the 


principle I have been mentioning, whilſt others 


1 Salk. 226. 
Goodright *. 
Corniſh. 


Vide ſupra, 
P- 407- 


for A. died without iſſue ; ſo that whether it 


/ contended that it was; but all agreed, that a 


deviſe to an infant when he ſhould be born was 
0 However, 1 have not found any caſe | 
determined upon this diſtinction between 
verba de preſenti and verba de futuro. For 


in the to caſes I have cited, the judg- 


ments did not reſt upon that point. In the 
firſt the limitation was to A. for 50 years if he 
ſhoald ſo long live, remainder to the heirs- 
male of the body of A.; the court, upon the 
diſtinction 1 e meinicindd; ſeemed to in- 
cline to the opinion, that this deviſe to the 
heirs-male of the body of A. was not a good 
executory deviſe; but whatever it was in its 
creation they held it became void in event, 


Was 
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was originally void; was no ditect point ot 


made with reſpect to the other caſe, here n li 
mitation was to truſtees for 11 years, and 
then to the firſt ſon of B. (then unborn); it Was 


there ſaid upon the ſame principle, that this 


limitation ſhould not enure as an executory de. 


viſe to the firſt ſon of B. becauſe limited pet 
verba de preſenti; but, however, ſince B. died 


without iſſue, it became void in event what- 


ever it was in its creation, therefore »[ appre · 


hend the eee did not decide)! that 
n 3 N ITE IL) 10 8 fort 
Indeedir in the ks of 1 v. 1 1 
of Goodman v. Goodright cited in a former page, 
the court ſeemed unwilling to admit the 
deviſes to the iſſue of the body of a man by a 
ſuture wife, and to the heirs f the body of a wo- 
man by a future huſband, to be good; or rather 
inelined to avoid the queſtion whether. they 
were ſo or not. But it is obvious, neither of 
thoſe caſes decided the point in queſtion, a8 1 
have obſerved when I cited thoſe .caſesi; and 
indeed the doubt of the court reſpecting the 
validity of the limitations in thoſe caſes, could 
not be ſupported upon the diſtinction 1 am 
now ſpeaking of; becauſe a deviſe to the iſſue 
by a future wife or huſband; as much implies 
the teſtator's knowledge that ſuch iſſue does 
not "A exiſt, ee is as ſtrongly expreibye: of 
h uſt; 1611s bait ture 


v. Edge. 


their-decifion'; the like” obſervation may be « alk. 229, 
Scatterwoos® 


Vide ſupra, 
p. 324, 339- 


4 E. 


4 56 


04 


; 1 - , — 
W nnn, ERF A W 
, 7 [> 4 


( 428 ] 

a future time, as the caſe put and admitted by 
the court '(Sa/k, 226) of a deviſe to the heirs 
of N. S. after the death of J. S. N 

And the like obſervation may be erbt 
to the caſe of a deviſe to an infant in ventre 
Ja mere; there certainly can be no doubt r 
a deviſe to ſuch infant, neceſſarily implies a 
ture diſpoſition to take effect at its birth, as 
much as if the words when he ſball be born 
were added; for ſurely we cannot imagine an 
intention, that the child ſhould take the eſtate 
before it is born. | 


In the infancy of executory deviſes, hs ; | | 
fore their limits were aſcertained and eſ- 1 
tabliſhed, and whilſt they were ſcarcely yet 
diflinguiſhed from limitations in conveyances 
at common law, there is no wonder that a 
diſtinction of this nature ſhould have been 
taken: and that it ſhould have prevailed to a 
kind of rigid abſurdity, in order to guard 

ak againſt and prevent 100 great a freedom and 
3 latitude, in what was then eſteemed an innova- 
ol ic 51.5 thon pen. the E ol common law ; (A) but even 
t vt! „ 7 5 Nr 


1 Y „* Pl , ado... : 
, * . 4 ” 
e +4 7 1 TEX ; * 4 : = 14 « * 
* : 1 


( agla Den reſtrictiops in theſe matters, if univerſally 
adhered to with literal ſtriẽtneſs, will neceffarily involve 
ſome apparent abſurdities, when applied to the circum- 


flances of cettain particular caſes. But to leave it in the 
breaſt 
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then it ſeems tohave been grounded upon ſome 


ſuppoſed, or upon the want of ſome required 
evidence of the teſtator's intention; as ap- 


pears in the ſeveral caſes put by the court in 


the HE above ated, from i Sar an 


But at this day it is is clearly agreed, Sy a in: 
viſe to an infant in ventre /a mere is good, though 
he be born after the teſtator's death, and he 


ſhall take by way of executory deviſe. Per 


North Ch. J. So in the caſe of Gulliver v. 
Wickett above od... the court held, that the 


— 


"beat s the judge to relax or ſuperſede general 8 
and rules, whenever he ſhall think particular caſes not 
within the reaſon of them, may perhaps, by ſome, be 
thought a more important abſurdity, and a matter of 


greater miſchief i in its tendency and confequences, than 


that which is intended to be obviated by it; tor, this is 
in ſact making the DISCRETION of the judge the only 
law in ſuch caſes. An error, which our forefathers ſeent 


to have been even illiberally ſtudious to keep clear of. 


For their creed ſcenis to have been, what I have read 
expreſſed, in ſo much energy of terms, by a great judge 
even of theſe times. THe DISCRETION OF A JUDGE 
is THE" LAW or TYRANTS ; IT 1s ALWAYS un- 
KNOWN ; IT IS DIFFERENT IN DIFFERENT MEN; 
Ir Is CASUAL AND DEPENDS UPON CONSTITU- 
TION, TEMPER AND PASSION IN THE BEST IT 
is OFTENTIMES ,CAPRICE ; IN THE WORST IT 15 


Very VICE, FOLLY AND PASSION TO WHICH: HUMAN 


NATURE IS LIABLE, : 
„e ow limitation. 


1 Freem. 244. 
293. | 
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daun to the child of which the wife was 
ſuppoſed enſeint, was a good contingentremain- 
der (the wife taking a preceding eſtate for life) 
to a ſuppoſed child in venere ſa mere; and that 
if there had been no deviſe to the wife for life, 
the deviſe to the child for life, being in futuro, 
(b which I conceive muſt be meant being 


in its own nature future) would have deen 8 


n ien deviſe. NS, 8.405 15 I 
We indeed in "the" caſe G Amulet 
ttion to the unborn children of the teftator's 
grandſon, Lord Talbot thought its being li- 
mited per verba de preſenti no objection to its 
taking effect as an executory deviſe, where 


he intention was clearly future. So where a 


teſtator deviſed to his wife for: 3 years, remain 
der to chis ſon for 99 years, if he ſnould ſo 


long live, remainder to him for 99 years, if 


ſuch wife as be ſhould marry ſhould; ſo long 
live, remainder to the heirs of his ſon's body, 


and the heirs of their bodies; the court held 


the deviſe to the heirs of the ſon's body good, 
as an £xecutory deviſe, being to take place in 


| on: a the compaſs of: a life i in being. 


| nm! 
agen 1 a teſtator deviſed: his lands to 
G. for the term of go years from his JO 
tor's deceaſe) if he ould ſo long live, and 
aſier the determination of; that term, he de- 


viled the lands to the heirs of the body of the 


Je aid 
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| faid C. remainder over. Upon a queſtion ne- 
ſerred to the judges af K. B. whether the heira 
ol the body of C. took any and what eſtate un- 
der the: will? they certified their opinion; 
that the clear manifeſt intent of the teſtator 


was to 
Gould be heir f the body of C. at ſus death, 
(the only determination of the 90 years term 
in the teſtator's view) 70 him and to the: heirs: 
of the body of the ſaid C. with remainder over as 
in the will; which intent of the teſtator might 
by law take effect as an executory deviſe, for 
the contingency muſt happen within the com- 
paſs of a life in being; and the freehold in the 
mean time being undiſpoſed of, deſdended to 
he heir at law. The reaſons of this opinion 
ſeem to be clear and indiſputable; and, I con- 


ceive, would go a great way towards deciding 


all doubts upon the above- mentioned ſimilar 
point, in the caſe of Moor v. Parker, and 
Goodman v. ed, 8 r N they ever be 
OY . 5b 3 907 bn 
e172} '  SUVSD 200 
Ts hn at leaſt, 1 think, -may* be 
Fairly: drawn from the laſt cited authorities; 
namely, that whatever force is to be allowed 
to the diſtinction between executory limitations 
per vera de preſenti and per uerba de futuro, it 
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| the teftator's contemplation or intention of any 
thing elſe, than, an immediate deviſe to take 


effect in preſents. 


It is a rule, that wherever there is an exe- - 
cutory deviſe of a real eſtate, and the freehold 
is not in the mean time diſpoſed of, the free- 

hold and inheritance deſcend to the teſtator's 

| heir at law. As where the teſtator deviſed 

Cre. EI 878. lands to A. for five years from Michaclmas 

1 + 5 — then next, remainder to 3. in fee, and died 
before Michaelmas ; it was held that the free- 
hold and fee ſimple deſcended to the heir at 
law till Michaelmas. So where A. ſeiſed in fee, 
deviſes to B. in fee, to commence fix months 

1 Lutw. 798. after A.'s death, during thoſe ſix months the 

Clerk. efiate deſcends and continues in the heir at 

ſupra 302. law. And where a teſtator ſeiſed in fee de- 
viſed to truſtees for 500 years, remainder to 

. the firſt and other ſons of B. in tail, (and B. 

2 P. W. 28. had no fon born at the teſtator's death) re- 

Gorev. Gore. mainder over in fee; it was held, that the 
freehold deſcended to the heir at law till the 
birth of a ſon-to B. or till his death, without 
having had a fon. 


So where teſtator gave 550 aha his daugh- 

ters, and deviſed his lands for a term of go 

ede, enn in truſt, that in caſe his wife ſhould, 
Stillingficet, Within four years pay off the 5501. then he 


1 Ark. 422. gave the lands to his wife for life, and after 
f her 


- 
c 


„„ 
her death t6 his ſon H. and his heirs- male and 


female,; and for want of ſuch iſſue, to him and 


his heirs for ever, and the ſaid term to wait 
on the inheritance. The wife did not pay the 
money, and the eſtate was ſold under a deeree 
upon a bill filed againſt H.; afterwards a 
bill was filed againſt the devifce of the purcha- 
ſer, by the ſon of H. as heir in tail, for the re- 
verſion expectant on the term of gg years; there 
having been no fine levied to the purchaſer by 
the ſon, to bar the- eſtate tail, and ſuch 1 
cy having notice of the title. 85 


Lord Hardwicke held, that this was a Ace 
ona limitation in the wife for life, taking 
place as an executory deviſe, (for that it could 
not be a contingent remainder for want of a 
freehold to ſupport it) and that H. took an 
eſtack tail with remainder to him in fee. And 
thougli in this caſe the eſtate for life in the 
wife was a preceding executory limitation 
Which never took effect, becauſe the did not 
pay the money and perform the condition on 
which it was to ariſe; yet the eſtate- tail to 
H. was well limited, and took effect expec- 
tant on the term of 99 years ; and that this 
being an- executory deviſe, the freehold de- 
ſcended to H. as heir at law to the teſtator, till 
the four years were elapſed or the wife had 
performed the condition, And his Lordſnip 
accordingly decreed in favour of the plaintiff's 
title to the inheritance. 


fa So 


Vide ſapra, © 
p. 163. & ſeq. 
and 399 & cy. 
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So where there is a preceding eſtate limited, 
with an executory deviſe over of the real eftate, 
the intermediate profits, between the determi- 
nation of the firſt eſtate and the veſting of the 


limitation over, will go to the heir at law, if 


not otherwiſe diſpoſed of. As in the caſe of 
Hopkins v. Hopkins above cit&d, where the 
teſtator deviſed lands in truſt for F. for life, 
remainder in truſt for his ſons ſucceſſively, 
remainder in truſt for the future ſons of C. 
remainder over; and the teſtator provided for 
the diſpoſition of the rents and profits during 


the minorities of thoſe who were to take in 


future; B. died in the life-time of the teſta- 


tor, it was decreed the contingent limitations 
ſnould enure as executory deviſes, and that 
the profits from the death of the teſtator till 
the birth of a ſon of C. ſhould go to the heir 
at law; and afterwards a fon being born to C. 
upon the death of that fon it was decreed, that 
the rents and profits ſhould belong to the heir, 
until ſome other perſon ſhould become intitled 


under the limitations in the will. 


So where a teſtator deviſed his real and 
perſonal eſtate to.truſtees, and willed that the 
firſt fon of A. when he ſhould attain twenty - 
one, ſhould have it and his heirs male, and 


\ that he ſhould be well educated; A had no 


ſon at the teſtator's death. Ld. Haren held 
that the intermediate rents and profits of the 
real eſtate belonged to the teſtator's heir at 

law 


«, 


3. 9 
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law:; but that the heir at law's intereſt would 
determine on the birth of As fon, becauſe 


the education of that ſon was to be paid for by 


theſe rents and profits. 


But a deviſe of all the reft and reſidue of the 
real eſtate will paſs, as well the profits from 
the teltator's death to the time of the eſtate's 
veſting, as from the determination of the firft 
eſtate to the veſting of a ſubſequent one. As 


in the caſe of Stephens v. Stephens above cited, 


upon a. deviſe to the teſtator's grandſon T. 
in fee, and if he ſhould die before the age of 
twenty-one, then to ſuch other grandſon then 
unborn as ſhould attain the age of twenty-one, 
with meſne remainders, remainder over to Sir 
R.S. in fee; T. died under age, and it was 
decreed by advice of the Judges, that the inter- 
mediate profits between the death of 7. and 


_. the veſting of the eſtate by virtue of any of 
the ſubſequent limitations, paſſed to Sir R. &. 


by force of the reſiduary deviſe, as an intereſt 
in the real eftate not otherwiſe diſpoſed of. So 
where the teſtator deviſed all the ref and refi- 
aue of his real and perſonal eſtate, of what na- 
ture or kind ſoever, to ſuch child or children 
as his daughter ſhould have; it was held that 
the profits from the teſtator's death to the birth 
of a child of his daughter, ſhould paſs . 
this deviſe. 


So likewiſe in the caſe of an executory deviſe 
of a perſonal eftate, the intermediate profits, 
Ff 2 as 
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as well before the eſtate is to veſt, as be- 
tween the determination of the firſt eſtate and 
the veſting of a ſubſequent limitation, will 
paſs by virtue of a reſiduary deviſe. As where 
the teſtator deviſed his eſtate real and per/onal 
upon truſt, to pay his fon B. a certain annuity, 
and gave all the reſt and refidue of the yearly 
rents of the /aid truſt eſtate to be applied during 
the life of his ſon B. to the education and be- 
nefit of the future children of his ſaid ſon, 


and after B's death one moiety of the ſaid truft- 


eftate to the ſaid children, and the other moiety 
to ſomebody elſe; it was decreed, that the 
profits, from the teſtator's death to the birth of 


a child of B. ſhould go entirely to B's children. 


And where a teſtator gave a houſe with the 


appurtenances to his wife during her widow- 


hood, then to his eldeft ſon for the time being 
who ſhould attain twenty-one years of age, &c. 
The wife married again during the minority 


of the eldeſt fon. There being a reſiduary 


diſpofition as well of the real as of the perſonal 
eſtate, Lord Hardwicke held, that as to the 
intervening profits between the determination 


ol the wife's intereft and the eldeſt ſon's attain- 


ing twenty-one, ſo much of them as was real 
would fall into the real reſidue, and fo much as 
was perſcnal into the perſonal reſidue. 


But where there is no reſiduary deviſe, or 


other particular diſpoſition of them, it ſeems 
the yrs of a perſonal eſtate between the 
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meantime the profits thereof ſnould accumulate. 
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death of a teſtator and the veſting of an execu- 
tory eſtate, or between the determination of the 
firſt limitation and the veſting of a ſubſequent 
one, will accumulate for the benefit of the per- 
ſon next to take by virtue of the limitations, 

Thus where a teſtator deviſed a ſhare in the 
brewery to an infant, provided that infant 
ſhould attain the age of twenty-one years, 
but if he ſhould die before that age, then to 
B. it was decreed, that the profits from the 
teſtator's death, until the infant ſhould attain 
the age of twenty-one, thould belong to the 
infant on his attaining ſuch age. The infant 
died before that age, and it was decreed, that 
the intermediate profits belonged to B, and 
not to the infant's adminiſtrator. So where 
a teitator deviſed a perſonal eſtate to M. an 
infant, and if M. ſhould die before twenty- 
one, and his mother ſhould have no other 
child, then to V.; M. died during his infancy, 
and it was decreed, that the rents and profits 
from the death of M. till the contingency 
ſhould happen, were to accumulate and be 
added to the capital, and if M.'s mother ſhould 
have no other child, they ſhould go to . 

And ſo in the caſe of Bullock v. Stones above 
cited, Lord Hardwicke held that the perſonal 
eftate paſſed by the will to the truſtees; firſt in- 
deed for the payment of debrs; but that the 
whole ſurplus of it would belong to A.'s ſon 
upon his attaining, twenty-one, and that in the 
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But here we are to attend to an obſervation, 
that where an abſolute property in lands is 
given, and a particular intereſt in the mean 
time, until the deviſee comes of age, the par- 
ticular intereſt operates only as an exception 


out of the deviſe; which is ſo made ſubject 
to it; and ſuch limitation is not conſidered as 


a condition precedent, to make the ſubſequent 
deviſe contingent, upon the event of ſuch de- 


viſee's coming of age, and ſo make it an ex- 
ecutory deviſe; but is only taken as a deſcrip- 
tion of the time when the deviſe is to have 
- poſſeſſion; and the eftate veſts in him imme- 
diately, ſubject to ſuch particular intereſt. 
Thus in the caſe of Goodtitle v. Whitby above 
cited, it was determined that the two nephews 
took immediately, and that the truſtees had 
only a chattel intereſt out of the freehold in 
the nephew. 

This obſervation, however, cannot apply 
to caſes where the deviſee is not a perſon 
in eſſe, or where no preſent intereſt is deviſed 
in the mean time, or where there are expreſs 
and operative conditional words to ſuſpend the 
veſting; as in the above cited caſe of Bul. 
lock v. Stones, the deviſee not being in e, 
the eſtate could not veſt in him immediately; 
but muſt, as to him, operate futurely as an 
executory.deviſe; and in the caſe of Broun- 
ſword v. Edwards, the words preceding and 
tatroducing the limitation to B. viz, ir he 


Jour 
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frould live 19 attain the age of twenty-one, of” 
have iſſue, then to him, c. made the deviſe 


to him expreſsly conditional, and to depend 


upon the events there mentioned ; and of 


conſequence prevented any eſtate from veſting 


in him until one of ſuch events ſhould happen. 
Theſe two caſes were limitations in tail, but had 
they been in fee, theſe ſame reaſons would 


have exiſted againſt their veſting immediately. 


T have in a former part of this treatiſe ob- 


ſerved, that contingent eſtates in lands of 
freehold or inheritance are not deviſeable, 1. 2. 
whilſt they are contingent. But it is otherwiſe 
in regard to contingent and executory in- 


tereſts in terms and other perſonal eſtates. It 


appears indeed, that at common law a poſſi- 
bility has been held, not to be deviſeable; 
though a diſtinction in this reſpe&, it ſeems, 
has been taken between intereſis in contingency 
and naked poſſibilities. Nor was a pothbility 

aſſignable, though it might be releaſed in cer- 
tain caſes ; but however, there are many de- 
terminations by the court of Chancery, which 
prove that at this day poſſibilities of 1 


eſtates are deviſeable, as well as affignable,- it 


equity. 


Thus, where a teſtator poſizſſed of a term, 
deviſed it after his wife's death to his ſon, and 
made his wife executrix, who proved the will, 
and conſented to the legacy; afterwards the 

fon 
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ſon died in the life-time of his mother, having 


deviſed the lands comprized in the ſaid term; 
and the court held that the deviſee of the ſon, 
ſhould enjoy under his will, 1 the 5 
ſentatives of the mother. 


So where a teſtator poſſeſſed of a term for 
1000 years, deviſed it to B. for 30 years if ſhe 
ſhould ſo long live, and after her deceaſe to 
C. and died; C. aſſigned it to D. during the 


life of B.; 


this aſſignment was held good. 


— 
3 
. 


So in another caſe, a teſtator deviſed bis term 
to his wife for life, remainder. to his ſon and 


daughter and died ; 


the daughter and her 
huſband, in the life-time of the wife aſſigned. 
their moiety ; and after the death of the 


brother, living the mother, they aſſigned the 
other moiety ; this aſſignment was eſtabliſhed 
in Chancery, and alto by the Houle of Lords. 


80 where a tra was "deed. to 7" 


for life, remainder to B.; B. in the life · time 


of A. deviſed his remainder to J. S. who de- 


viſed it over; 


and Lord Chancellor Parker 
decreed, that the adminiſtrator de bonts non of 


B. ſhould aſſign over the term to the deviſee 


of J. S. to whom B. had deviſed it. 


Again, where there was a deviſe of lands to 
be ſold, and the money ariſing thereftom to be. 


paid to ſuch of the children of B. as ſhould 
be huing at her death ; one of her children in 


her 


[ 448 ] 
her life-time became a bankrupt ; and it was 
held, that the aſſignment by the commiſſioners, 
paſſed the contingent ſhare which he became 


intitled to upon his Wer N as 88 
ſurvived her. 


The court. it ſeems, will go fo far as to 
_ eſtabliſh aſſignments of contingent intereſts 


againſt volunteers, even where ſuch affign- 


ments are made, not for conſideration of mo- 
ney, but in conſideration of love and affection, 
and advancement of children. 


Thus where a (eſtes? deviſed lands to his 
two daughters and their heirs, but that if either 
of them ſhould marry without the conſent of 
his executors, the daughter ſo marrying ſhould 
have only an eſtate for life therein; and if 
either of them ſhould die unmarried, his fon 
K. or his heirs ſhould take it to him and his 
heirs, paying cool. to the other daughter. 
R. in the life-time of both his ſiſters, in 
conſideration of natural love and affeftion 


to his youngeſt fon G. and for his advance- 
ment, grants to his ſon G. the ſaid lands, c. 


and all his eſtate, claim, &c. After R.'s 
death, one of the daughters died unmarried, 
and thereupon the eldeſt fon of R. brought his 


bill to have the eſtate, on payment of the 300 J. 


to the other daughter, who had married with 
conſent. 


Lord 


Wright *. 
Wright. 
1 Vezey, 409. 


Vide infra, - 


p. 444- 


Beckley v. 
Newland. 


2 P. W. 182 


187. 
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Lord Hardwicke ſaid, it was a claim by the 
1 at law againſt the act of his anceſtor, done 
for what the court calls a conſideration in the 
ſecond degree, a proviſion or advancement 
for a younger child; that this was an executory 


deviſe to R. and his heirs;: in which caſe if 


the firit perſon dies before the contingency 
happens, his heir takes by deſcent through 
him: that the court admits the contingent 
intereſts of terms for years, to be diſpoſed of 
for valuable conſideration, though the law 
does not; and further. permits them to be 
diſpoſed 'of by will ; and that he ſhould not 
doubt, that in the caſe of an aſſignment of a 
contingent intereſt in a term for years, not for 


money but, for a younger child, the court 


would make it good. That as to the prin- 


cipal caſe being a poſſibility of an inheritance, 


there was no difference in the reaſon of the 
thing, between that and the allowing an s/- 


fignment of the poſſibluty of a chartel real. 


That the caſes of Beckley v. Newland and 
of Hobſon' v. Trevor, were conſiderable; and 


the latter went a great way; in the former of 


theſe cafes the court eſtabliſhed an agreement 
between two huſbands, that all legacies which. 
ſhould be given to either of them by the will of 
T., whoſe preſumptive coheirs they had married, 
ſhould be divided between them, their reſpec- 
tive executors and adminiſtrators; and in the 
latter an agreement by A. on the mar: geof his 

aughter, 
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daughter, to ſettle'one third part of all ſuch real Hobſon &. 


eftate as ſhould deſcend to him on the death 
of his father, was carried into execution by 
the court; notwithſtanding the expectancy 


of an heir at law in the life of his anceſtor, 
is leſs than a poſſibility ; but yet it is ſuch as he 


might bind by levying a fine of the lands in 
the life of his anceſtor, which could operate by 
| way of eſtoppel after the deſcent. 


That in thoſe caſes the ranſaRion was 
eſtabliſhed on the footing of an agreement for 
valuable conſideration, to which an aſſignment 
ſeemed nearly allied; for that an aſſignment 
operates by way of agreement or contract; 
which the court conſiders as the engagement 


of the one to transfer and make good a right” 


and intereſt to another. 


That the conſideration in the principal caſe 


was not ſo ſtrong as for money; and if the 
queſtion had been between the child ſo ad. 


vanced and a bond fide creditor, the equity of 


the creditor would have prevailed. But ſuch 


advancement was a conlideration, as againlt 


any claiming voluntarily from the father, as ex- 
ecutor, adminiſtrator or heir at law. —— Upon 
theſe grounds Lord Hardwicke held, the eldeſt 
ſon of R. had no right to the redemption of the 
lands upon the payment of 500!/, and diſmiſſed 
the bill with coſts. | 
By 


Trevor. 


2 P. W. 191. 


Sopra p. 287. 


, e 
= 
. 


Fines, pl. 109. 
Sir W, Jones, 
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By this caſe, it ſeems, that an aſſignment 
of a contingent intereſt, even in lands of in- 
heritanee for valuable conſideration, may be 
carried into execution by the court of Chan- 
cery; upon the ground of its being ſuch a 
contract or agreement, as the court may think 
fit to decree a ſpecific W ol. 


And that ſuch contingent executory intereſts 
or poſſibilities in lands of inheritance, may be 
paſſed at law by fine by way of eſtoppel, ap- 
pears by the authorities and caſes J have cited 
above, when treating of contingent remainders; 
for it is wholly immaterial as to the operation 
of a fine, whether the future intereſt of the 
perſon levying it, in the lands of which it is 
levied, is a contingent remainder, or any other 
future or executory intereſt; the fine equally 
operates by way of eſtoppel to the perſon levy- 
ing it, and thoſe claiming under him. 


There ſtill remains another property of exe- 
cutory deviſes to be taken notice of; which 
belongs to them in common with contingent 
remainders; what I mean is, that execu- 
tory intereſt, whether in real or perſonal eſtate, 
is tranſmiſſible to the repreſentative of the de- 
viſee, when ſuch deviſee dies before the con- 
tingency happens; and if not before diſpoſed 
of, will veſt in ſuch repreſentative when the 
contingency happens. 


Thus 
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Thus i in the caſe of Pinbury v. Elkin above 
| cited, where the teſtator, in caſe his wife 
ſhould die without iſſue by him, then after 
ner deceaſe, he gave 80/l, to his brother. 
After the teſtator's death, the brother died in 
the life-time of the widow, who afterwards 
died without leaving any iſſue. The court 
held that this poſſibility devolved to the exe- 
cutors of the brother, though he died before 
the contingency happened; and decreed the 


legacy accordingly, with intereſt from the wi- 


dow's death. 


FRAN ſo, where the teſtator deviſed land to 
his ſon B. but if he ſhould die without iſſue- 
male of his body then living, or which might 
be afterward born, that then his daughter 


Pinbury v. 
Elkin. 
Supra, p. 350. 
Vide 1 P. W. 
566. 


Cat. Temp. 


Talb. 117. 
King V. 
Withers. 


ſhould receive at her age of twenty-one, or 


day of marriage, which thould firſt happen, 
the ſum 2500/. (over and above a portion 
before bequeathed her) but in caſe the contin- 
gency of his ſaid ſon's dying ſhould not hap- 
pen before his daughter's ſaid age-or day of 
marriage, that then ſhe ſhould receive that ſum 
whenever ſuch contingency might happen, and 
charged the ſaid legacy or portion on the real 
eſtate. The daughter married, having attain- 
ed her age of twenty-one, and died in the 
life time of her brother B. who afterwards 
died without iſſue male: Lord Talbot decreed 
that the legacy ſhould be raiſed, for the bene- 

fit 


3 P. W. 41 4. 


Vin. v. 8. p. 
2112. ca. 38. 
Gurnel v. 


W.ood. 


Channcey v. 


Graydon. 
2 Ak. 616. 
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fit of the adminiſtrator (the huſband) of the 
daughter: and he held, that though it did 
not abſolutely veſt, becauſe it might never 


ariſe, yet it ſo far veſted as to be tranſmiſſible 


to the repreſentative. This decree was after- 


wards affirmed in the Houſe of Lords. 


So where a teſtator deviſed to A. and his 
heirs, and if A. ſhould die before twenty-one, 
then to B. and his heirs: 4. died before 
twenty-one, but B. died before him. The 
queſtion was, whether B.'s heirs ſhould take ? 
It was objected, that the limitation to B. up- 


on A's dying before twenty-one, was but an 


executory deviſe, and that ſuch deviſes haye 
always been conſtrued as poſſibilities only. 
But the court held clearly, that although B. 
died in the life-time of A. yet B.'s heirs might 
well take under the executory deviſe; as ſuch 
deviſe was to be conſidered equivalent in point 
of intereſt, to a contingent remainder, and 
conſequently tranſmiſſible, And ſo where. 
legacies were deviſed to children to be trans- 
ferred to them at their reſpective ages of 
twenty-one or days of marriage ; and that in 
caſe any of them ſhould die under that age, 
or marry without conſent, Sc. his or her ſhare 
ſhould go to the others at their ages of twenty- 
one. Lord Hardwricke held, that a ſhare ac- 
cruing by the forfeiture of a child's marrying 
without conſent, veſted in another child who 

attained 


[49] 


attained twenty-one but died before ſuch 
forfeiture, ſo as to intitle the perſonal repre- 


ſentative of ſuch deceaſed child, to an equal 


ſhare thereof with the other ſurviving chil- 
dren; for (ſaid he) where either real or per- 


ſonal eſtate is given upon a contingency, and 


that contingency does not take effect in the 


life-time of the deviſee; yet if real us heir, 


and if perſonal his executor will be entitled to 
it : for though in law a poſſibility is not aſ- 
ſignable, yet in equity, where it is done for a 
valuable conſideration, it has been held to be 
aſſignable, and is tranſmiſſible to the repre- 
ſentative of deviſee. 


So where B. in conſideration of natural 
love and affection for her niece, and to ſecure 
to her ſeparate uſe her perſonal eſtate after her 


Peck v. Par- 
rat. 1 Vezey, 


234- 


own deceaſe, granted all her perſonal eſtate to 


truſtees in truſt for herſelf during her natural 
life, and after her deceaſe and payment of her 
_ debts and funeral expences, in truſt for the 
fole and ſeparate uſe of her niece alone and 
not for her huſband, or for ſuch perſon as 
ſhe ſhould appoint. The niece died in the 
life-time of B. and after B.'s death, her (B.'s) 
executor and reſiduary legatee filed his bill 


againſt the perſonal repreſentative of the niece . 


for this perſonal eſtate. 


Lind 
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Goodright v. 


Searle. 
2 Wilſ. 29. 
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Lord Hardwicke ſaid, that under a truſt, a 
contingent intereſt might go to the executor 


or adminiſtrator, though not veſted in the 


perſon during his life; and that in the ſame 
manner the contingent intereſt here would go 


to the repreſentative of the niece, and accord- 


ingly diſmiſſed the bill. 


And in another late caſe of an executory 
deviſe of real eſtate, where the teſtator deviſed 
lands to his fon G. his heirs and aſſigns for 


ever, but if he happened to die under the 
age of twenty-one years, leaving no iſſue, then 


he deviſed the lands to his (the teſtator's) mo- 
ther P. in fee. After the deceaſe of the teſ- 


tator, his mother died in the life time of G. 
who afterwards died under age and without 


iſſue; and it was held, that by the virtue of the 
executory deviſe to P. the lands veſted in her 
heir at law upon the happening of the con- 
tingency, viz. upon the deceaſe of G. under 


age without iſſue ; and that this intereſt, whilſt 


it was contingent and before the event hap- 
pened, did not ſo attach in E. who was heir 
at law of P. upon her deceaſe, as to carry it 
on his death to his heir at law, who was not 
heir at law to P. but that it veſted in that 


| perſon who was heir at law of P. (the firſt 


purchaſer) at the time the contingency hap- 
pened. 


And 
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And this indeed is agreeable to that rule of 
deſcent, which requires that a perſon who 
claims a fee-ſimple by deſcent from one who 
was firſt purchaſer of the reverſion or remain- 
der expectant on a freehold eſtate, mult make 
INmſelf heir to ſuch purchaſer, at the time 
when that icverſion or remainder falls into 
poſſeſſim. So here the intereſt of P. was 
future, ſhe had no ſeiſia of the freehold ; 
and therefore the perſon claiming by deſcent 
from her, muſt, by analogy to the above rule, 


be heir at law to her when the eſtate fell into 
poſſeſſion. And as to the queſtion ſtatted in 


that caſe, whether this executory intereſt did 
not by the deſcent of it from P. at her deceaſe 
upon G. who was then her heir at law, be- 
come merged in the fee which he took by 
deſcent from his father (the teſtator), it va- 
niſhes, when we conſider that the executory 
fee deviſed to the mother, could have no ex- 
iſtence before the deceaſe of the ſon under age 
without iſſue ; for upon fat event only 
could it ariſe. Now, how was it poſſible for it 
to merge before it had any exiſtence ? If it could 
be extinguifhed by merger, it muſt be by its 
union with a greater eſtate out of which it was 
to ariſe, and of which it might be conſidered as 
part, or at leaſt as an extraction. But how 
are two eſtates, to unite, or one to become 
blended and confounded with or abſorbed in 
the other, when both are of equal meaſure, 

o VIS, 


V dz Co. Lit. 
$4... 148 
15. a 3 Rep. 
42. 
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Lord Hardwicke ſaid, that under a truſt, a 
contingent intereſt might go to the executor 
or adminiſtrator, though not veſted in the 
perſon during his life ; and that in the ſame 


manner the contingent intereſt here would go 
to the repreſentative of the niece, and accord- 


7 ingly diſmiſſed the bill. 


Goodright v. 


Searle. 


2 Wilſ. 29. 


And in another late caſe of an executory 
deviſe of real eſtate, where the teſtator deviſed 
lands to his fon G. his heirs and aſſigns for 


ever, but if he happened to die under the 


age of twenty-one years, leaving no iſſue, then 
he deviſed the lands to his (the teſtator's) mo- 
ther P. in fee. After the deceaſe of the teſ- 
tator, his mother died in the life time of G. 
who afterwards died under age and without 
iſſue; and it was held, that by the virtue of the 
executory deviſe to P. the lands veſted in her 
heir at law upon the happening of the con- 
tingency, viz. upon the deceaſe of G. under 
age without iſſue; and that this intereſt, whilſt 
it was contingent and before the event hap- 
pened, did not fo attach in G. who was heir 
at law of P. upon her deceaſe, as to carry it 
on his death to his heir at law, who was not 
heir at law to P. but that it veſted in that 
perſon who was heir at law of P. (the firſt 
purchaſer) at the time the contingency hap- 
pened. 


And 
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And this indeed is agreeable to that rule of 
deſcent, which requires that a perſon who 
claims a fee ſimple by deſcent from one who 
was firſt purchaſer of the reverſion or remain- 
der LEAs on a freehold eſtate, muſt make 
himſelf heir to ſuck purchaſer, at the time 
when that reverſion or remainder falls into 
Poſſeſſim. So here the intereſt of P. was 
future, ſhe had no ſeiſia of the freehold ; 

and therefore the perſon claiming by deſcent 
from her, muſt, by analogy to the above rule, 


be heir at law to her when the eftate fell into 
poſſeſſion. And as to the queſtion Ratted in 


that caſe, whether this executory intereſt did 
not by the deſcent of it from P. at her deceaſe 
upon G. who was then her heir at law, be- 
come merged in the fee which he took by 
deſcent from his father (the teftator), it va- 
niſhes, when we conſider that the executory 
fee deviſed to the mother, could have no ex- 


V de Co. Lit. 
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iſtence before the deceaſe of the ſon under age 


without ifſue ; for upon that event only 
could it ariſe. Now, how was it poſſible for it 
to merge before it had any exiſtence ? If it could 


be extinguiſhed by merger, it muſt be by its 


union with a greater eſtate out of which it was 
to ariſe, and of which it might be confidered as 
part, or at leaſt as an extraction. But how 
are two eſtates, to unite, or one to become 
blended and confounded with or abſorbed in 
the other, when both are of equal meaſure, 

oo | vi⁊. 


1 Eq. Abr. 
400. 
Dayrell v. 


Chan pneſs. 


1 Verey 524. 
540. 

Garth v. Sir 
Joh Hind 
Cotton. 


ſentatives of B. 


| % 
viz. both fee ſimples; and of which the one 


cannot.commence-or partake of exiſtence at 


all, but in an event which deſiraye and anni- 
linen theother ? „ 


Lafily, I ſhall obſerve, that in caſes of con- 
tingent or executory intereſts, the court of 


Chancery will interfere in behalf of the per- 


ſons intitled to ſuch intereſts, | to b un- 
reaſonable. waſte being committed by t 
tenants in poſſeſſion, as appears im the caſe 


Dayrell v. Champneſs. The court has even 
gone ſo far as to decree a reſtitution of the 


value to a contingent remainder- man, for 
waſte committed before e the contingency hap- 
pened, by the tenant in poſſeſſion in colluſion 
with the perſon intitled to the inheritance. in 
remainder. As where A. being tenant for 99 
years determinable on his life, without im- 


peachment of waſte, except voluntary, remain- 


der to truſtees to ſupport contingent uſes, 


remainder to the firſt and other ſons of A. ſu 1 


ceſhvely in tail, remainder to B. in fee; A. 
having no ſon then born, agreed with B. to 
fell timber and divide tlie profits; a ſon was 


afterwards born, and Lord Hardwicke decreed. 


that the ſon ſhould recover againſt the repre- 
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others, 239. 
Whether and how it may be revived or re! ſor- 

. ed, 240, 272274. 

Ho deſtroyed, 241—244, 248, 252, 254, 

258, 202—270, 272. 

Acts not deſtroying it, 245—248, 2 59— 

263. e ee 
Hos the fee in the mean time remains in 

grantor, or deſcend to heirs of deviſor, 267, 

275 —286. | 
Tranſmiſſible to the heirs of a perſon thing be- 
fore it veſts, 286, 446, 447. 

How transferable, 287 —289, 442==444. 
"ow not deviſable before it veſts, 28 — 
291, 439. | 
With ſeveral aſpects, 293—295. trot, 
Of a contingent remainder becoming an exe- 

cutory deviſe, and vice verſa, 418 420. 
Limited on a condition annexed to a preceding 

eſtate, how affected by failure of that ei- 

tate, or, non performance of the condition, 


163167, 400. 
And 


1 499 1 
* Jitta 21 1 28 3 Los (9121 
and vide „ Deviſe. . 
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Where ſurrenders are wid6confirued as con- 
veyances at common law, or not, 43—49, 
53, 201, 259. 1 87 in 

Of a ſurrender creating new eftates, ob , 

49—54- 

Where after a ſurrendes-to the uſe of a will, 
a ſubſequent ſurrender to uſes of a ſettlement 
does not. make a new ſurrender to the uſe 
of a will neceſſary, 504. 1110 

Surrender to a future uſe, 173, 200. 

Of a ſurrender not eee re- 
mainders, 244. 


F «4 
5 S ; 
* ww * 


Curteſy. 


* 4% 19 * Y n A ; ; 


Tenancy by the cunt, $0, . 


Delcent, 22, 257 442, 449. 


Abd KEY Contingent . 
the fee deſcends, and Executorp devile 
where the irochold deſcends in. the mean 

time, 


— 


r ⅛eCd ⁵XÜÄ . es ere. 


8 


. i 1%, 4 Aron Arab <er$7 oe 5s mm 


— 
* 


1 aa 7 
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Difcontinuance; | TIF 


29, 186. 5 „ l e / 
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Of. his execution of: an his Ge. ſo as 0 

intitle to * 23, 265, 2 271 396. oy 


4 Daher viduttate, 
8 8 Vide Gſtate. 


2 - * . 7 
4 111 is G . 4 ; 2 
92} 5 Etkates. 10 80 


General diviſion of, 1. 
Durante viduitate, 8 tab 
Fee ſimple conditional, 44. * 8 
Particular and preceding, vide thoſe titles. 
Eftates for years, Vide - Particular and 
Vreceding . and nnen. 
fares, 
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Pur autre vie, vide pur autre vie. | 

To be enlarged en NE | Vide Con- 
dition. | 2 n 1 9 5 

Diſtinction as canes is in \ poſſeſſion 
and in intereſt. 1, 2, 25, 26, 29, 148, 169, 

190, 339,/394—396, 438. 

Where veſted 1, 11—20, 39, 120, 144) 149 
—161, 166, 167/172, 229, 318, 396, 
438. 

Where not veſted 2; 14, 29, 3137, 1615 228, 
254, 363, 290, 404, 438. a 


85 Etate⸗ tail. 15 8 


By implication or not 31, 36, 300, 322 325, 
„„ 

Of a condition to determine it. _ Vide Pro- 
viſo. PEAS + >. — — | 

Incidents to it, 182. 1 7 0 

By words reducing a preceding limitation i in 
fee or not, 169, 170, 277, 296, 297. 301, 
350—332, 399. 

Difference between the firſt Uimitatiou being 
in fee or intail. Vide * | 


Effate-tail, 


1 460 } 


Conditional. limitation upon it. Vide Con- 


: ditional Limitation, 38 


In tail of perſonal. eſtate. 2 1 


Etkate. 


Of leaſes pur autre vie. Vide Pur autre vie, 


ka poſſibility of iſſue extinct, 44 


Executed, 


Eſtate Wendel 1 modo, 2.4, a6 a8, 270. 


Ani vide U ales, ctv. 


Exetutorꝝ deviſe, 298. 


Defined and diſtinguiſhed from a contingent 


remainder, 298302. 
The ſeveral forts of, 303—305, 394. 
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Is not after a freehold capable of ug a 
er 293, 297, 291— 301, 418. 


Exe- 


ex 
* 


Rn 


rad 1 


1 —— 


After a general dying aF l or Without 
I ue, is void, 31.5, 32249, 38 11. 

But confined to twenty-one years, or a life in 
being, or twenty-one years, after a life in 
being, is good, 315—321, 352—356, 431. 


So to one for, life after a dying, without 8 


Sc. 376— 378. 

That by the time of veſting of. an a exccutary 
deviſe (of real eſtate) is meant 1 of the 
frechold, 3 LG. | 


7 How not deſtruchble, 3063) 3 14. 
When deſtructible, 310-313. 


Of a limitation taking effect either as a re- 
mainder or as a conditional limitation or exe- 
cutory deviſe. Vide Limitation. 


Limited on a condition annexed to a pre- 


ceding eſtate, how affected by the failure 
of that eſtate, or non- performance of the 

condition, 163-167, 400-406, 433. 
Of an executory deviſe becoming. a contingent 

remainder, and vice verſa, 418—420. 


That after one executory limitation, all that 


follow mult be ſo too, 393—396. 


Of an executory limitation becoming good or 


void in event. Vide Limitation, 
Tha the freehold, if undiſpoſed of imme- 
. 


, Gt oben 


— 


— 


PP ²˙ ü ̃⁵¾ - As SOT hy" 
s . a 
* 


* . 
* * *. 
3 

* 


[ 462. ] 1 
1 ately, deſcends in the mean time to the 
heir at law, 396, 2984143 1 432, 433. 


* . . Txecutory deviſe, 207 ohe 
*8.1 


Of limitations over after executoty th, 
406—418. 


| Of executory intereſt i in terms and other per- 


ſonal eſtates being deviſeable, 43 9—441. 


Executory limitations, how transſera ble, 300, 


423, 440 — 444. . 48109 
How tranſmiſſible to the repreſentative of the 
perſon who dies before it veſts, 444—448. 
Where, though a preceding limitation is exe- 
cutory and contingent, a ſubſequent one tho 
executory and future, may not be uncer rain 


; or conditional, 396399, 43 3 „df 

" 2 5 1 51 
of 8 limitation of a "fo upon a fee, s, 201, 
291. N 81 8 / 


dom with ſeveral aſpects, 292—2 97. 

Difference bet ween the firſt limitation being in 
Fee or in tail, in regard to the ſubſequent 
one being a remainder or only a conditional 
- limitation or executory deviſe, 307, gol 398, 
399. And vide, 167, 1990. 

Or in regard to the ſubſequent remainder be- 
ing veſted: or contingent, 161, Fa 294— 


297. 
Determinable or baſe, 161, 292. p 
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Prosit to retrinit benen ün inn ae 
1877313 8 
Acteptance of by: tenant far ie, 0 wa, 10 
Fa : 2 I 
12 ell hg, | | Forfeiture. i 
21 21. 4, 216 $97 1494 5 | | 
Of dene for life a eye the — 
e or not, 247; e d | * 
"07 10: e ng 1 
INA 41 TIT aa aim «7 14. 
By indefinite limitation, 8, vin, Fg Cn 
To commence in n ata. 36, 394 
396, 424. 'GO 
Liable to determine in the anceſtor” 8 life-time, 
22—25. 4 
Joint followed by citation to the ove of | 


* 


one, 23, 24, 26 9:5! 40, sui et IO , 
| Joint with joint mittig t to heirs of the bodies 
of baron and feme, 285 0 OO HORN, 
Diftintt and ſucceſſive ith joint Hadi tation to. 
teirs of the bodies of baron and feme, 28, 29, 

46. „Nr 4 | a 388 

To baron or feme ants with Gabe limi- 
tation 70 heirs of the TAN of en . 


* 


9 


29, 46, 47. e e S 
Limited in truſt ene 9 26 7. | 
$114 | | "na ld. 
, 


. ; 


By implication or not, 30—32, 42. 
Limited away from the anceſtor, 31138. 
Equitable or ruſt only, 34-37. 
To ſupport contingent remainders, 6, 38, 40. 
206—2 10, 227, 228, 230, 233, 236, 252, 
. 274, 225, 335, 418. And vide Anceſtor 
and e NN en ee 


Leaſes. Vide Eftate. 
Bat 


IRE Limiration. 
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Per verba ds Preſenti or me — 
Vide Limitation- 5 ©) 80 
Heirs of, Ke. 


Where words of nat, 21— ee | 
79— 82, 9092, 101, . W 4 
125, 294. 

Where words of purchaſe, 27, 29, . 

46—49, 55, 56, 62—79, 83—88, 102— 
112, 254, 431. 
Where incapable of uniting with the freehold 
in the anceſtor's life-time, 27, 237. 

Reaſon of the rule reſpecting thoſe words, 
57—61. 

Where chancery deviates from the rule; and 

| — 61—89. 


| Heirs, 


Py 


„ 4 


Heirs of, &c. 


where chancery adopts the rule, I = ' 
111—113. 

Why courts of law ſhould not indulge the 

ſame latitude of conſtruction as chancery, 

„ 

Authorities adduced to invalidate the rule, 
101-110. 

Deciſion in the caſe of Perris v. ity 110o— 
114. 

Authorities in ſupport 41 the ok 14163 e 

Obſervations upon the apparent grounds of the 
judgment of K. B. in the caſe of Perrin v. 
Blake, and their obvious tendeney, 128— 
139. 

Diſtinction between a limitation to the heirs 
ſpecial and to the heirs general of the grantor, 


43. | 

Of the word heir of the body in the ſingular 
number, 102, 103, 119, 124, 139—141, 
294, 384. 

Words of limitation grafted on the words 
heirs of the body, &c. 102, 104, 107, 108, 

117, 118, 119, 124, 139—143—294. 

Where words of /1mitation or purchaſe in limi- 
tations of perſonal eſtates, 34.3, 346, 348, 
363, 379-334 _ 

Where taken as a defignatio perſone, ſo as to 
veſt the eſtate in the heir-apparert, living 
the anceſtor, or not, 119, 149—147. 

Of che heir ſpecial's taking by purchaſe or not, 
— he be not heir general, 22, 32, 147. 

H h Meir 
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Petr per formam dans 33. 
Jmwplication, 


Ss 


20—34, 38=—42, 56, 300, 322, 325, 328— 
334, 363, 372. 


7 Anutail or Tail, 
* Vide Eſtate. 
Intereſts, Dividends, Oc. 
Vide Perfonal Effate, 


Interbening Remainders or Limitations, 
21,;25, 27, 15]—162, 270—272. Sj 


PPP 


Pr 


Idſue. 


Difference between words heirs and iſſus, 8 3. 
106, 107, 120 | 


Uſed as a word parte 107," 120, 263, | 1 

279, 296 358, 384, 399. £1 

as a word of limitation, 141, 384. Y 
ying without iſſue, reſtrained to iffue then 

| og WE Conffrugion. | 


3 7 Leaſe e. 


For lives. Vide Pur autre bir. 
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Leaſe, 


Leaſe and releaſe by tenant for life, 247. 
To bar a limitation in tail of a leaſe pur autre 
vie, 386. 


Limit atign.. . 


Conditional. Vide Conditional Limita- | 
tion. 


So limited as to take effect either as a remain- 


der, or as conditional limitation, or execu- 
tory deviſe, 167, 196, 231, 324, 339, 340, 

396——399, 416—419. | 
After an executory eſtate tail, 339, 395, 397 
Intervening. Vide Intezbening. 


Concurrent, or ſubſtituted one in the room of 
another, 293, 417. 

Future limitations, to wh limits confined, 
321, 391—392. And vide Execurory 
Deviſe and Perpetuitn. 


| Per verba de preſenti or de futuro, 230, 3 24, 


337, 339, 418, 425 —431. 
Words of limitation or purchaſe. Vide 


of, Sc. Jfue and Purchaſe. ä 
To perſons not in eſſe, 6, 42, 151, 176, 324, 


337, 339, 391—392. Vide ſupra Per 
verba de praeſenti, c. 


Hh2 Limitation, - 


1 2 


Limirarion, 


Of a limitation” 5 3 good or void | in 
event, 337, 338, 40) 418. ＋ 100 


Where, though a preceding licnitation i is exe- = 
cutory and contingent, a ſubſequent one, 


though future and executory, may- not be 
uncertain or congitional. Vide Exputory 
Parriage. | 
- Vide Settlement. 


Merger. 


177, 242, 450, and | vide Particular Eſtate. 


Ponep. 
To be lard out in lands, 80, 8 3, 95. 


Nemo ef haeres viventis, 6, 133, 143, 


236, 242, 254, 318, 354. 
Notice. 


of 1 notice to 'a purchaſer, 70, 25 76 214. 
249, 250, 251, — | 


Dccupant, 232, 235 386, 389. 
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enk. 
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bertel Etat. 


For years, ©, — oy 32, 39, 40, 155, 
207, 256, 257, 433. 

That the particular eſtate and remainder muſt 
be created by the ſame ES 228— 
23057 323, 335, 337- 

Where, though it be defeated, a veſted. re- 

mainder continues good, 2 :4. 


Altered by partition, ſeverance or releaſe 


between joint-tenants, &c. 259—261. 
Merged in the reverſion or not, 261—270. 
Where merged in the reygryon by act of the 

parties, 262. 

Where merged by deſcent of the reverſion, 
26 

where not merged by deſcent of the reverſion, 
262—264. 

A diſtinction reconciling . the apparent differ- 
ences in the caſes reſpecting the merger by 
deſcent of the reverſion, 265-270. +++ 

Where reſtored again ſo as to revive the con- 
tingent remainder or not, 215, 240, 272— 
274. | | 


Perpetuitp, 94, 200, 315, 349, 341, 377. 
341 19 


Pezſonal Ettate. 3 


Limited by will or by way of truſt | for h ife, 
remainder; over, 304. 
* be limited over after a general failure 


of iſſue or heirs, 241. 
| Perſonal 


[ 40 ] 


Perſonal Ettate. 


But may after a failure of ithe, Sc. or any : 


other extent confined, to twenty-one years 
after the period of a life in being, 320, 376, 
378, 418, 416. And vide Executorn 
Devile. e 
That it cannot be intailed, 342. 8 
But that a limitation thereof in tail veſts the 
whole in the firſt taker, 345— 349, 379- 
Diverſity taken between an expreſs and implied 
limitation in tail of a perſonal eſtate, 363-365. 
That thediſtinction ſo taken between an expreſs 


and implied limitation in tail of a perſmal 


eſtate does not hold univerſally, 365, 370. 
The caſes reſpecting the diſtinction between 


an expreſsand implied limitation in tail of per- 


ſonals reconciled on another principle, 371. 
Difference between an expreſs eſtate for life 
and an indęſinite limitation in reſpect to 


the deviſe over upon dying without iſſue, 


372 — 375. | 
That executory deviſes and truſts of -perſonal 


eſtates are governed by the ſame rules. 
Vide Term. 

Limitation after a dying without iſſue, when 
conſtrued without iſſue then living. Vide 
Conſtrucion. 

Deviſe of intereſt, dividends, profits, payments, 
uſe, & c of perſonal eſtate, 204, 347» 349, 
360, 373, 379, 404. 


Perſonal 


4 — r 
Wa +, TW 3 
FFF i 8 St 


FFP 


x 


{xt 
Kol 
Y 

Ta * 

10 

1 

1 5 
8 
ry 

* 

+. 

= 4 * 
** 4 

. 
a 
3 

a 

= 

g * * 

1 

$ 

\ 
2 
* 

% Ls 
£ 

i. 
. 

= 

. 

s 
78 
FLY 

* 

bon 

LO 
* 4 
WE, 
15 
} 
7 
: 
+ 
f 

FE 
. 

A a. 
> = 
: 

11 

"Y 
"3 
1 

. 

— 2 

"pc." 
FS 
1 ” 
> 

- = 

TA 

+ 

4% 4 

WF 
E. 1 

1 

* 

IJ. 

> 

I 

6. 
x: 
' A 
7 
0 
Jah 
678 

N 

pf 
1 
To 
* 1 
7 © 
3 

p — 

{4 
. * 
* . 
£73 4 

9 
e 

753 

"Hf 
E 
*. , 
"4 

7 

Y 
2] 

1 
= 

A 

* 

by 
% 

i # 

Y 
W 6. 
* 
8 


WR Go IH a 


—_— 


5 
Perfonal Eſtate. 

Of the intermediate profits, Sc. during the 
time an executory limitation is in ſuſpence, 

and not veſted, 435—437. 

Of the diftinion that has been taken, but 
now exploded, between a bequeſt of the 
intereſt and a bequeſt of the r in cer- 
tain caſes, 350. 


70, 72, and vide Term. 
nee Children, DIO” 
© Poſſibilicy. 


L 13s 


Of its being aſſignable or deviſeable, 424, 


439—444 
Poſſibility upon a poſubilty, I 77. 


And vide Contingency. 
Power. 


To leaſe, 68, 70, 81, go, 91. 
To jointure, 67, 95, 116. 


*. entry, annexed io rent charge, 42 3. 
Preceding Effate, 


Where it is not a preceding emition, 16 3, 


164. 400-406, 433. 


Preceding eſtate for years determinable « on a 


te, 11—20, 39. 
Principal 


T4 1 


Vide Perſonal Effate. + 
Profits. | 
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| Rents and profits, deviſe of g1, 108, 115, 


| 144, 171, 349, 379. 


Intermediate during the ſuſpenſion of, an 


executory eſtate, 434436. 
Proviſo, 


To reſtrain alienation by tenant in tail, or to 
determine an eſtate-tail, 178—188, 310— 
314, 421. 

To reſtrain fine or recovery * tenant in tail, 
182—186, 313. ”_ 

To determine an eſtate pro tempore, or in part 
only, 178, 4205 185, . 


Pur autre vie Ettate. 


Limited in tail, 385390. 
Limited for life, 390 — 391. 


And vide n. | 


Purchaſe, 


Words of 3 Vide Heirs {og 055 
** and * 
+206! Parchaſer, 


E 


ieee 


F aroured, 2. 


Real Ektare, | 


Limited after a dying without homing. ie, 
conſtrued a general failure of 121 


Conſtrudion. 5 K 0% % 


Retital. 


Of ſubſiſting eſtates or articles, not amounting 
to a deviſe accordingly, 335 — 338. 


Proviſo to reſtrain it by tenant in tail. 
Vide Pzobiſo. 


Common recovery, its effects, 310—31 8 
A diſtinction between a n by tenant in 
tail and tenant in fee © SY 


/ 


Reference, 


Deviſed conſtrued by * or reference to ., 
a preceding Unnithtion, * 105, 414. 5 


1 


145 : » 


L ! 


| Remaitider, 


Defined and diſtinguiſhed, 75 265 19, 164, 
188—190, 300— n 


Taking effect, though the preceding eſtate "i 


fails, 163, 164, 234, 399406. 
Words introducing a remainder, inſtead of 


abridging the particular eflate,, Vide. Con- 
fruction. 

Vide 6 Condition, 
Limitation, @Ueſſed, Preceding and 
Partitular Cn 


"Tr Charge, 423. 


Rent. 


Pur autre vie, with remainder over, 2 232. 
Rent de novo, 424. 


Rents, vide Pzofits, 
Reffrition, 


General words reſtrained to the iſſue x”; à par- 
ticular marriage. Vide Conſtrudion. 


Limitation in fee reduced to an eftate-tail. 


Vide Eftate-tail, 


Dying without iflue reſtrained to dying with- 


out ur then living, Vide Conſtruction, 
Reverſion. 


Contingent remainder, 
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Where, mA not a remainder, 42, 43, 48, 53. 
Where a future diſpoſition is only a diſpoſition 
of, or out of a ſubſiſſing werken or not. 


52, 324, een 


P, *. 


Jed Right of anion, the 


Not ſufficient to ſupport ; a oi remain · 


der, 212. 


Right of entry, od 157, 212. 


« £3 
Te. 
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To ſupport a contingent remainder, 209, 212, 


220, 216, 218, 246, 248. 

Of grantor or his heirs upon deſtruction of a 
contingent remainder, 276, 27), 278, 282, 
284. 


Settlement. 


Articles, when decreed in ſtrict ſettlement, 
62—66—74—79— 

Settlement, when Ro ſtrict limitations, 
66—79. 


Settlement made in purſuance of articles or 


not, the difference, 33, 77. 


Sub modo, vide Executed, 
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In s : purrcde, 


c 476 uy 


ha K vs copy. 
Tail or intail, vide Etkate. 


De novo and in gros Aitinguiſhed, 342==345. 

That an executory deviſe of a term, and the 
truſts of a term are governed Dy the ſame 
rules, 354, 380. 

Limited to ariſe in remainder alter a del 
failure of iſſue, 360. 


That any deviſe of a term is generally an ab- 


ſolute diſpoſition of it, 375. 
Limited io a perſou not in eſſe, 388. 


Vide Preteding eſtate, Perſonal etare, od 
Executory deviſe, 


Truffees, 


- 


To ſupport contingent W Ape 83, 84, 87, 


88, 95, 120, 121, 123, 152,—157-, 

Of their joining indeſtroyingcontingent eſtates, 
218, 250—252, 

When ſach concurrence has been connived at 
by the court, 253—255. 

When thè court have actually directed i it, 2 5 5 
—258. 

That me! wore eſtate in 1 the general truſtees 
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will ſupport contingent eſtates, without par- 
ticular ee for eite 230. 


Etutkees. 


Of their on the whole "TP without _— of 
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limitation, 86, 231, 284. 


© Truffs, 36, 115, 144. 
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Foe ind executory, 64, 82, 88, 11 3. 


Where conſtrued differently from limitations | 


of the legal eſtate, 82, 9 9599, 108, 


112. 


Where conſtrued in the ſame manner as e 


eſtates, 9o—9 3, 346. 


89, 94. 


Reſulting, 18, 31, 33, 37—42. 


220, 249. 
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; | Shifting, ſecondary or future, 197 203, 423. 


Executed or not, 28, 35371 14116, 217, 


Where a new limitation is part of the old . 


or not, 43, 48, 49, 53. 


—227, 248—2 50. 
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Of the ſeiſin to ſerve contingent uſes when d 


they come in eſſe, 208, 219—22 9." 


Of the diſturbances or diveſting of contingent : 


or future uſes, 1 99, 202, 217—223. 

Of the /ſcimtilla Ju” in the feollees to uſes, 
205. 

Of the privity of eſtate requiſite to ad ſeiſed 
to a uſe, 219, 2449. 

Future uſes and other executory eſtates con- 
fined to the ſame limits as executory deviſes, 
200, 321. 


Veſted or not, Vide Contingent remainder, | 


Cate, Ueſted. | 
Some remarks upon the ſtatute of uſes, 22 5 


227. 
Uentre la mer, 
Limitation to an infant 1 in ventre a mere, 200, 
324, 401, 425, 426, 429. brit 


Remainder after an eſtate for years, determina- 
ble on a life, 11—20. 


Buy limitation to the heirs, after a Freehold 


limited tothe anceſtor, 2121, 34—37, 43 
—46, 90—93, 346. 

Where 'a remainder may veſt or not after a 
preceding contingent remainder, I 1 9 8 62, 
2777 295. | 

Ueſfed, 
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Ueſted. 


Where a particular intereſt given in the mean 
time until deviſee comes of age, &c. ope- 
rates only as an exception out of the deviſe, d 


and the remainder SENS, 438. 


'Vide Contingent and Eſtate, 
Uolunteers. 
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Clauſe without impeachment f waſte, 62, 67, 3 
69, 83, 84, 8), 95, 106, 119, 120, 144, 
161, 296. 

Clauſe with impeachment of waſte, 293. 

That Chancery interferes to prevent unreaſon- 
able waſte to the prejudice of perſons in- 
titled to executory or contingent Eftates, I 60, 


450, and vide 159. 
Wills. 


Diſtinction between them and marriage _— 
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